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Controversial New FERPA Rules Take Effect Next Week 
Tuesday, December 30, 2008 at 12:41PM | Justin Bathon 
Some controversial new FERPA regulations are set to take effect on Jan. 8th. FERPA stands for the Family Educational Rights and Privacy Act and in schools, both K-12 and higher ed., it is the set of regulations that govern how student information is released. The Act authorizes the Department of Education to pass regulations clarifying the details of the law and it is under that authority that the DOE is releasing these new regulations, which the Wall Street Journal called the most sweeping update in twenty years.   
NSBA's LegalClips sums up the provisions in the new regulations thusly: 
The final regulations clarify permissible disclosures to parents of eligible students and conditions that apply to disclosures in health and safety emergencies; clarify permissible disclosures of student identifiers as directory information; allow disclosures to contractors and other outside parties in connection with the outsourcing of institutional services and functions; revise the definitions of attendance, disclosure, education records, personally identifiable information, and other key terms; clarify permissible redisclosures by state and federal officials; and update investigation and enforcement provisions.
The Student Press Law Center has come out with a harsh criticism of the new regulations as unduly limiting the public's ability to get information about the performance of schools and students. But, having read some of the details on this, I just don't see that much wrong with these amendments. I think the expansion in the definition of personally identifiable information is not that much different from the original. The new language is essentially whether a "reasonable person in the school community" could identify the student in the educational record "with reasonable certainty." That doesn't strike me as an unreasonable definition, but I would agree that it is likely to make school officials even more restrictive in the types of information they allow the public to see. As the SPLC notes, simple redacting may not be enough anymore under these regulations ... but I don't really see the problem with that. Perhaps you disagree, but I don't really have a problem with the regulations privileging privacy over accountability, which is what the SPLC complains about. 
Undoubtedly there is a lot of misinformation out there about FERPA and it is one of the least understood of the federal laws that apply to education. These new regulations surely do not help that as much of the new regulatory structure is adding additional requirements on schools. For instance, if a school wants to contract with an outside evaluator to run some of the school's data, there is a whole new set of procedures to assure the outside evaluator treats the student information correctly. Additionally, these regulations require new paperwork between schools and researchers that are using student data. So, I don't really see anything in these regulations that are going to make this easier to understand for school officials. But, I also don't see anything in the regulations that strike me as inappropriate. Most of the changes seem to make some sense. The DOE even incorporated the Supreme Court's ruling in Owasso. Overall, I don't see anything that is going to be too difficult for schools to deal with. But, feel free to disagree in the comments section. 
 
Some Goodies: 
Here is the DOE's Dear Colleague Letter on this.
Here is a section by section analysis and here is the Federal Register section on these changes. 
Also, the Gadfly has some good links on this. 
h/t Scott McLeod
Post a Comment | Share Article | Print Article | Email Article 
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Merry Christmas All 
Wednesday, December 24, 2008 at 11:31AM | Justin Bathon 
Merry Christmas everyone. Yes, I said it and I am proud of it. Christmas is a pretty American thing these days, so wishing someone a Merry Christmas is just a nice holiday greeting - it is not advocating religion as I have stated repeatedly over at Dangerously Irrelevant. Hope you all have safe travels and enjoy the time with your families. And, don't forget to keep our folks overseas in your prayers. One of the bittersweet aspects of this Christmas is that a member of our family, my cousin, is spending his holiday in Afghanistan and this is likely the last Christmas for a while that we will get to spend with my sister and brother-in-law who are both in the military.
Also, I want to thank eveyone for another great year here at the Edjurist. We had a lot of changes this year and we ended the year with more readers and subscribers than we started it, so I am thankful for that. We signed on with CASTLE this year. We redesigned. We added contributors and lots of other stuff. Also, this has personally been a great year for me too and I am extremely thankful for that. A new job for me and my wife. A new house. A new town. New school for my son ... just lots of new stuff that pretty much all turned out great. It has been a memorable year and I am happy to be able to share some space with all of you. Let's hope 2009 is just as exciting.
2 Comments | Share Article | Print Article | Email Article 
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The Christmas Debate Continues 
Monday, December 22, 2008 at 12:54PM | Justin Bathon 
Earlier I posted on the competition Scott McLeod at Dangerously Irrelevant has going on for egregious Establishment Clause violations. Well, now I am imploring you to go over and read/participate in the raging Christmas and Establishment Clause debate taking place there. There are scholars and practitioners on all sides and it has gotten serious enough that we are starting to cite sources. There are already 50 comments on his post, so feel free to join in the "holiday" conversation.
Update: I have now been called a dolt and have been portrayed as a dancing elf. I told you this was a good conversation.
1 Comment | Share Article | Print Article | Email Article 
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Friday Snippets: 12/19/08 - Can I Get a Vacation? 
Friday, December 19, 2008 at 10:43AM | Justin Bathon 

This is scary for Colorado's higher ed. institutions. Not likely, but scary.
Air quality standards for Indiana's schools? No more building by interstates I guess.
Super interesting case at the N.C. State Supreme Court over whether students are entitled to a summer vacation or whether the district can unilaterally assign them to year-round school.
The Missouri law that resulted from the Drew cyberbullying case is being used quite a bit already.
The Georgia Bible Class law is not really being used much.
Why teacher's unions get a bad name.
Judge rules that Montana's legislature made a good faith attempt to fix their funding issues.
Around the Blogosphere:
Religion Clause has an interestingly defiant football coach in Texas that insists on praying.
Karl Romberger has a variety of Pennsylvania goodies this week. As does Pam Parker for Texas.
Wrightslaw examines the meaning of "day" for special ed. purposes.
Kevin Riley at Leadertalk reflects on how bullies invaded his school.
NASSP has some new legislation introduced by Sen. Clinton that could help school leaders.
For your Friday Fun:
Now this was a good use of time. I like it when people take pride in our founding documents.

(HD) A More Perfect Union from Andrew Sloat on Vimeo.
2 Comments | Share Article | Print Article | Email Article 
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Holiday Violation Game 
Thursday, December 18, 2008 at 08:50AM | Justin Bathon 
Over at Dangerously Irrelevant, Scott McLeod has invited everyone to play "Spot that Holiday Violation." The point is that everyone writes in their most egregous Establishment Clause violation they found during this holiday season. The person who experienced the most egregious violation, as determined by Scott, myself and Jon Becker, wins a "yet to be determined" prize (although I hear those CASTLE coffee mugs are nice). So, head on over and play by leaving your comment on Scott's post!
Post a Comment | Share Article | Print Article | Email Article 
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A Correction and a Question - Intermediate Scrutiny 
Wednesday, December 17, 2008 at 09:35AM | Justin Bathon 
So, I posted something technically inaccurate a couple weeks back and I was made aware of it (the beauty of having more than one contributor to the blog), so I want to correct it, but in doing so it raises another interesting question, which I will ask you to respond to at the end. 
A couple weeks back I posted about Whether Favoring Male Teachers in Employment is Gender Discrimination? I wrote this: 
So, when you have a protected class at stake, such as sex, we have a different test to determine whether the discrimination is illegal. Specially we ask whether there is a compelling reason to discriminate and whether that discrimination is narrowly tailored.
That is a technically inaccurate statement because although we protect sex in this country, we do not protect it at the exact same level as race, which is protected at the level I stated. What I articulated above is called a strict scrutiny test. What I should have articulated is called an intermediate scrutiny test because for gender discrimination issues in this country we only apply intermediate scrutiny. In the legal world, although intermediate scrutiny is much closer to strict scrutiny than it is to the rational basis test, this error was substantial on my part. So, for all my legal readers out there, I apologize.
photocredit: Naked_Eyes
For all my education readers, though, I am not going to apologize. When I teach discrimination issues to principals, I don't talk about the Intermediate Scrutiny test. I know it exists and I (think I) understand the difference, but I am not sure my educators will remember and somehow treat sex-discrimination differently. In their split second decision-making, if they can remember only one test, I want it to be the strict scrutiny test. Not only is that erroring on the side of caution legally, but ethically that is probably the better way to go as well. 
On top of that, I am not even sure we should assume that it should be treated differently as a technicality. The Supreme Court in U.S. v. Virginia (the VMI female admissions case from a decade or so ago) said that to have a differentiated gender admissions policy a school must show an "exceedingly persuasive justification." How that's different from a compelling interest is unclear to me in the practicality of education. Yes, theoretically that is different, but practically in my students schools I don't see that difference and I don't want them to try and create it. If the Supreme Court can't even act with clarity on this issue, I sure as heck don't want my students trying to make that distinction in their schools. 
So, I am going to continue to not teach the intermediate scrutiny test to my students in my education classes. But, I could be wrong in doing so. I would be interested in others' opinions on this and what other people are doing in their education law classes, both in ed. schools and in law schools. For my practitioner readers, what did you learn or what would you prefer to learn? I could be convinced otherwise on this if I find that most other people are teaching it or students would rather have the Intermediate test than not (this would be a great research project or dissertation for someone, by the way).
Anytime you try and live in two different worlds, like this blog does, there are bound to be contradictions and this is apparently one of those times. Anyway, I totally stand by the post and the recommendations in it, but I could have and should have been clearer about the legal standards assigned to gender in this country.  
1 Comment | Share Article | Print Article | Email Article 
in Classifications, Teacher-Rights 

Tuesday
16Dec
Why is No One Serious About Education? 
Tuesday, December 16, 2008 at 01:26PM | Justin Bathon 
Arne Duncan was announced as the nominee for education secretary today at a press conference in Chicago. Here's the video. Here are Obama's remarks.
I am not going to spend a lot of time criticizing the pick beyond what I already said about my disappointment of an Illinois pick and how this reminds me of the Rod Paige pick - and we all know how fabulously that worked out.  If you want analysis of the pick here is Eduwonk, Carl Cannon, Yglesias, BoardBuzz, ASCD, and Alexander Russo has some more links to background on Duncan (really Russo has been all over this - he did a good job, especially with this post saying we all need to slow down a little). Also, be sure to check out Eduwonkette's look at NAEP scores under Duncan with the Quick and the Ed following up. Anyway, there is plenty of analysis out there, just google it.
Here is my thing: Obama is entitled to put some of his friends in the cabinet and this was clearly one of those circumstances -- he picked his basketball buddy from Chicago. Sure he has some creds, but, being honest, he is not qualified for this position. He clearly has some political skills, but the guy has never even been a teacher.
I am not totally annoyed by this because we have come to expect it. But, let's compare this to the energy pick announced yesterday, Steven Chu ... literally a Nobel Prize winner, professor at one of America's best colleges, and director of one of our national research labs. He's written, he's researched, he's served, he's practiced - he is superbly qualified. That's a serious pick showing serious committment to energy reform. Duncan in comparison to Chu looks like ... well, a basketball player.
That leaves me with 2 questions:
1. Where are the qualified people like Chu in education? 
2. Why are we not serious about producing people like Chu? 
And, sorry if this post is long, but I want to address both of those.
1. It is hard to blame Obama because I am not sure there are qualified people like Chu in education. First, we separate research from practice. I struggle with this in my own department. We produce school leaders that may research. The policy department down the hall produces researchers that may practice, but there is little expectation that either live in each other's world. This Duncan guy has probably read fewer that 10 scholarly articles in his life. So, literally, there was no one like Chu out there to choose from. Duncan and Klein and Rhee and Bennett and others have some practical experience and some interdisciplinary skills (mostly lawyers and politicians), but they have never researched, are probably not well read, have little or no teaching experience, etc., etc. On the other hand, folks like Linda Darling-Hammond, who is extremely well qualified on the research and scholarship side, has little administrative experience outside higher ed. Why don't we have educational administrators that also research and publish as a matter of course?   
2. This of course leads to the second question of why we are not serious about producing people like that? Is it money? That might be part of the problem. It probably took several hundred thousand dollars to educate Chu and probably several million to equip him with labs and tools. Is it the subject? That might be part of the problem. It is a lot easier to do experimental science on a molecule than a kid. Is it infrastructure? That might be part of the problem. There were plenty of labs and colleges for Chu to work at. In education there are only a few and they rarely hire. I could go on, but its not necessary. The fact is that when it comes to energy America has made a serious committment to people. When it comes to education ... well, we're good at talking about being serious ... here's Obama:
For years, we have talked our education problems to death in Washington, but failed to act, stuck in the same tired debates that have stymied our progress and left schools and parents to fend for themselves: Democrat versus Republican; vouchers versus the status quo; more money versus more reform – all along failing to acknowledge that both sides have good ideas and good intentions.
We cannot continue on like this. It is morally unacceptable for our children – and economically untenable for America. We need a new vision for a 21st century education system – one where we aren’t just supporting existing schools, but spurring innovation; where we’re not just investing more money, but demanding more reform; where parents take responsibility for their children’s success; where we’re recruiting, retaining, and rewarding an army of new teachers; where we hold our schools, teachers and government accountable for results; and where we expect all our children not only to graduate high school, but to graduate college and get a good paying job.
Sounds good, right? So why don't we just get serious about this for once instead of picking our buddies as our leaders?
Update: Sorry, I do hate to keep harping on this, but I do feel this was a very instructive moment. First, check out Alfie Kohn in The Nation who actually makes a lot of the same points I do. Second, I am attaching a video at the end here to illustrate the difference between Arne Duncan and Steven Chu. First, you are probably not even going to find Arne Duncan in videos like this, but even if you do, compare what he is likely to say against what Chu says in this clip. Chu proposes a RADICAL idea: photosynthetic machines. He is interested in disruptive innovation. Duncan, at best, is interested in incremental innovation.  
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Duncan as Education Secretary ... Disappointing 
Monday, December 15, 2008 at 06:28PM | Justin Bathon 

By now you have probably seen the reports. Rumors are swirling around Arne Duncan as Secretary of Education and with the Obama team, where there is smoke there is fire so I feel pretty confident we will see a presser in the next couple days announcing this. 
As I said before, Arne Duncan was the only person on the list I was absolutely against. I don't know his background (apparently he is a basketball player and has no graduate degree in education, again!) and I have certainly never met him, but after the Rod Paige and Margaret Spellings homer picks from Texas, the one criteria I would not budge on with this pick was that it not be from Illinois. With all the qualified candidates throughout the entire United States, why in the world do presidents insist on bringing in their home state players in education? I thought the Duncan pick was probably dead after the Illinois debacle of the past week, but apparently not. I also thought Obama's pick for Energy, a world renown scientist, signaled a respect for demonstrated expertise, but apparently not.   
I may have more to say on the pick over the next couple weeks as this plays out, but for now I am just sort of disgusted that the transition team picked an education chief that works only a mile away from their headquarters in Chicago. Highly disappointing.  
1 Comment | Share Article | Print Article | Email Article 
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Site Upgrades: Contibutors and Series 
Sunday, December 14, 2008 at 06:51PM | Justin Bathon 
Just an announcement of a couple new features on the site. First, it looks like Scott Bauries is going to be sticking around and posting some, so he has officially been promoted to a "contributor." You can see the new list of "contributors" in the far sidebar under the search box. Hopefully that list will grow some in the future, so if you have a serious commitment to education law and would like to be consistent contributor like Scott, contact me. 
Also, like I have said before, one of my goals is to do more scholarly series here at the site. This goal fits with my associations with CASTLE, NASSP and of course the University of Kentucky, who is highly concerned with my level of "scholarship." With that in mind I have created some links to what I am calling The Scholarly Series. Links to these series are in the near sidebar about 1/2 way down. For instance, Scott just finished his series on e-discovery in education, so there is a link to it there. Hopefully, this will be a good way for you to reference back to the important scholarly works that are coming out of this blog.
That's it. As always, thanks for reading ... Justin.  
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Friday Snippets 12/12/08 - Funding Issues 
Saturday, December 13, 2008 at 02:54PM | Justin Bathon 

Arizona's Supreme Court heard arguments in their funding case this week.
Miami-Dade is starting a new school funding suit.
Montana's funding suit takes a set-back.
Missouri is debating whether teachers should retain Social Security in their retirement systems.
Iowa's trying to take a lot of sugar out of their schools.
Salt Lake shows that even when merit pay is approved, it doesn't mean it will be implemented.
A Connecticut bullying case has a strange 16th Century Russian twist.
A Nevada defamation case against a school for complaining about a corporate product.
Pre-employment drug testing is pushed in Texas.
Alabama makes a big investment in videoconferenceing. Like to see that in every school as well.
Mississippi legislation that would remove school board members from under-performing schools still in the works.
Kentucky Community College faculty push back hard against the elimination of tenure proposal.
A state FOIA case against a superintendent in Texas.
Around the Blogosphere:
Scott McLeod has Mike Petrilli (whose work I appreciate more and more) on the edublogosphere.
Jim Gerl asks some provocative questions on whether the due process system is too adversarial.
Finally, Mark Walsh has a good summary of the legal issues this week and since it is a really nice Saturday outside today and my son wants to play, I think I will leave it at that. Be sure to read Scott's two great posts below and I will have more over the next few days on some more interesting issues.
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Judicial "Inadequacy" in Providing Remedies for Education Finance "Inadequacy"? 
Friday, December 12, 2008 at 08:12AM | Scott Bauries 
I missed this when it first was filed (most likely because I was still in private practice then), but an interesting set of developments occurred during the second half of 2007 and the first half of 2008 in the Idaho school finance litigation. Those of you with interests in the area will recall that, in late 2005, the Idaho Supreme Court held the state's education system unconstitutional on adequacy grounds. (See Idaho Schools for Equal Educational Opportunity v. State.) However, like several other state courts troubled by the separation of powers issues inherent in these cases, the Idaho Court elected to abstain from ordering any remedy to the identified constitutional violation. The plaintiffs understandably became impatient with this "wait and see" approach to the remediation of the violation of their rights, and they took matters into their own hands, filing a complaint in federal court against all of the Justices of the Idaho Supreme Court. I cannot link to the documents because they are password protected, but if you have a Pacer account, you can find them in the CM/ECF system for the Idaho federal district court under case no. CIV 07-00261-S-EJL. 
Initially, the plaintiffs sought a writ of mandamus, which is an ancient judicial mechanism by which a court directs an official of the government to perform his or her official duties. (The famous Supreme Court case of Marbury v. Madison came before the Court on a writ of mandamus). The problem with mandamus in this situation, though, is that a federal court may not use the procedure to force a state official to perform a duty under state law (federalism concerns prevent this), and in any event, federal district courts have no power under the Federal Rules to issue writs of mandamus (See FRCP 81(b)). So, the plaintiffs attempted to re-cast their suit as one merely for a judicial declaration that the failure to order a remedy for the identified violation of their state constitutional rights constituted a violation of their federal constitutional rights under the Due Process Clause of the 14th Amendment. They initially succeeded at re-casting their claim, but the court eventually saw through this as merely a semantic change and dismissed the claims in their entirety.
Along the way, though, the court was asked to rule on the Justices' motion for summary judgment as to the due process claims. For those unfamiliar with this procedure, it is a mechanism by which a party may obtain judgment without trial if there are "no genuine issues of disputed material fact," and the law cuts in favor of the moving party's position. The Justices' argument was essentially that no relief could be granted the plaintiffs on their claims because the Idaho Court had discretion not to order a remedy. Interestingly, the federal court did not buy this argument. Instead, the court ruled that, if the Idaho Court had indeed held that the plaintiffs' constitutional rights had been violated, yet elected not to order any remediation of such violation before closing the case, then it was conceivable that the Idaho Court's action (or inaction) constituted a violation of the plaintiffs' federal rights to due process. Again, if you are unfamiliar with the process of summary judgment, the court's denial of the Justices' motion did not mean that the plaintiffs then won the case. It just meant that the case could go forward to trial on the due process claims. As I mentioned above, the case was ultimately dismissed after the court, upon deeper examination of the plaintiffs' claims, determined that the only thing they really could be seeking was a writ of mandamus, which the court was forbidden to issue.
Nevertheless, if other federal courts (and litigants) pick up on the reasoning supporting the court's ruling on the motion for summary judgment, it has the potential to drastically alter school finance litigation. More than a third of the currently decided adequacy cases have ended with orders similar to the one in Idaho, where the court finds a constitutional violation, but elects not to order a remedy. If a group of litigants, after winning in the state courts but not receiving any remedy, chooses to sue the state court judge or justices in federal court, but is careful not to seek a writ of mandamus, there is at least a chance that they could win at least a declaratory judgment that the state court has violated their due process rights. What would be the outcome of such a ruling? Well, at the bare minimum it would be a source of great embarrassment to the state court judges, but it might also have a chilling effect on further rulings finding constitutional violations, but declining to order remedies. If such a rule of law had existed at the time (not that it actually exists now), we might have been deprived even of the seminal Rose v. Council case in Kentucky, in which the Court did almost exactly what the Idaho Court did in the ISEEO case.
I don't like much about the federal court's initial approach from a federalism and separation of powers perspective, chiefly because it would have had the effect of determining that exercising judicial restraint due to separation of powers concerns at the state level is wrong, even though doing the same thing at the federal level (such as abstaining from hearing a case that presents a political question) is clearly fine under current Supreme Court precedent. However, in a pragmatic sense, there is one thing to like about the federal court's initial approach. It puts state judges in the same position in which many of them have placed state legislatures: having an outside actor declare them to be bound by an amorphous affirmative constitutional "duty" and essentially shaming them for exercising discretion in the performance of this duty, where such discretion would otherwise have been evident from the constitutional text, as well as inherent in the judiciary's role in the three-branch system of government. (Very similar to legislative discretion in funding education). 
There's even a potential for extension: For example, assuming the Justices lost, would it have been sufficient for them to award the state plaintiffs the proverbial "peppercorn" for their troubles? If the "peppercorn" satisfies due process, then what difference is there between that and total judicial deference to the legislature as to a remedy? If the "peppercorn" is insufficient, then how much reviewing authority does a federal judge have? If the initial decision had been carried forward, would we have been talking later about whether the court's remedy was constitutionally "adequate"? 
Post a Comment | Share Article | Print Article | Email Article 
in Finance, Legal Framework, Scott Bauries 

Thursday
11Dec
Discovery Rules and State Education Laws 
Thursday, December 11, 2008 at 03:32PM | Scott Bauries 
This post is the last (for now) in a series of posts addressing e-discovery and the effects that it could have on educational practices. I am posting this for somewhat intellectually selfish reasons, as the issues addressed here will be more interesting to legal academics and education policy researchers than teachers and principals. However, the idea for it came to me based on a comment to one of my earlier posts. The commenter, Joel from Wisconsin, asked me about potential strategies for navigating the often contradictory requirements of state privacy law (his state has two laws simultaneously requiring the retention and destruction of the same records after a certain period of time).
After I responded briefly to Joel's post, it occurred to me that IT personnel and school district lawyers in Wisconsin, which apparently has a law mandating the destruction of electronic records containing personally identifying student information on the first anniversary of a student's last day in the system, might be faced with an irreconcilable conflict if such records were to become relevant to ongoing litigation which lasts more than one year in federal court. The state law would require that the records be destroyed, but the federal discovery rules, including the recent e-discovery amendments, would impliedly require its retention during the litigation.
In ordinary cases of conflict between a federal civil rule and a state substantive law, this question would be answered through the application of the Rules Enabling Act (the "REA"), 28 U.S.C. § 2072, the federal statute empowering the Supreme Court to promulgate rules of practice and procedure for the federal courts. The REA, in authorizing rule-making authority for the Court, also limits that authority. Under § 2072(b), a Federal Rule of Civil Procedure ("FRCP") promulgated under the REA may not "abridge, enlarge, or modify any substantive right." If a discovery rule in the FRCP were to explicitly require the retention of personal information that state law says should be destroyed (assumably to protect the student's right to privacy), then the court would be faced with a clear federal-state conflict, and it would have to determine whether to apply the federal rule.
However, no FRCP provision explictly requires the retention of any information. Rules 26, 33, and 34 explicitly require the production of information, but they do not contain any de jure requirements for retention. These rules instead merely imply a de facto duty to save the information that might be requested or that would automatically be deemed relevant. Thus, they do not explicitly contradict a law such as Wisconsin's. Rule 37, through its provision for sanctions in the event of the failure of a party to participate in discovery, also implies that a party can be sanctioned for discarding information specifically requested or known to be relevant, but it imposes no explicit independent duty to save anything.
Rather than from the FRCP, the federal duty not to destroy information once litigation has begun comes out of common law. The term for such destruction is "spoliation of evidence." As mentioned above, if a court finds that spoliation has occurred, Rule 37 empowers it to impose sanctions on the spoliating party, including instructing the jury to presume that a fact relevant to the lost evidence has been proven. In extreme cases, the court can even enter judgment for the non-spoliating party (if the spoliator is the defendant) or dismiss the complaint with prejudice (if the spoliator is the plaintiff). Thus, the hypothetical Wisconsin school district will not want to be subject to sanctions under Rule 37 for destroying student records relevant to litigation. So, what can the district do? Does it have to follow the federal rule impliedly requiring it to violate its own state's law?
This is a question that could depend on either the validity of FRCP 37 or its scope, even though the actual duty not to spoliate comes from common law. This is because Rule 37 cannot operate to place sanctions on a party unless the party has violated some discovery duty outside Rule 37.  Under Supreme Court precedent, a FRCP is valid under the REA as long as it "arguably regulates procedure," and it does not "abridge, enlarge, or modify substantive rights." Of course, all of the rules providing requirements for requesting and producing documents, as well as the rule providing standards for sanctions in spoliation situations, at least "arguably" regulate procedure. However, to the extent that these rules are construed as requiring the retention of documents, the retention of which impacts the substantive privacy rights of state residents, do they "abridge" or at least "modify" such rights? Supreme Court authority holds that "incidental" effects do not matter, but a concurring opinion in one case would hold the REA violated if the FRCP in question would "frustrate the regulation of the primary conduct" of state residents. The question under the REA thus could be whether sanctions for spoliation under FRCP 37 "incidentally" impact or "frustrate the regulation of" state privacy rights in student records. It is not clear what the answer to thisquestion is, and the Supreme Court has not helped to answer it, as it has never struck down a procedural rule for violating the REA.
Resolving this dillemma may depend on whether the court conceives of the REA as an absolute limitation on Congress's delegation of its lawmaking powers to the Supreme Court, or whether it is instead a rule of construction, mandating that all FRCPs promulgated pursuant to the REA be interpreted and construed such that they do not have the effect of abridging, enlarging, or modifying any substantive right. The Court has at times construed FRCPs narrowly, such that they do not cause any conflict with state substantive law. In the Wisconsin hypothetical case, if the court were to approach the REA as a rule of construction, it could easily allow FRCPs 34 and 37 to operate by holding that the court cannot sanction conduct mandated by state substantive law. Of course, no one knows whether a court would do this, so (assuming that the plaintiff has pled a proper case where jurisdiction, venue, etc. are not at issue) it might be most prudent for the hypothetical district to seek a protective order from such a court immediately upon commencement of the litigation, asking the court to rule on the preservation issue at the outset.
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Illinois Politics 
Tuesday, December 9, 2008 at 08:17PM | Justin Bathon 
Sort of off topic, but I am a proud Kentuckian today. By now you have heard the governor of my home state of Illinois has been arrested. This is just the latest in a long line of corruption stretching back decades. It is embarrassing. 
I have sort of alluded to it before, but I don't miss Illinois politics at all. I never had a ton of experience in it, but going to law school in Illinois and working with the department of education for a couple years was enough for me. When I moved to Indiana it was a totally different story and it is similar here in Kentucky. Here is a post I wrote earlier this year which is worth reading again. 
You are never going to get all the politics out of education, but Illinois has taken politics to a whole different level. There is so much politics in Illinois that at some point it becomes only about the politics and power, not about democracy.
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in Governance 

Saturday
06Dec
Obama: Let's Modernize Our Schools 
Saturday, December 6, 2008 at 10:52AM | Justin Bathon 
In his weekly YouTube address this week President Obama outlined his economic recovery infrastructure building plans, which included a major statement about our schools. Regular readers will know that I am a big fan of this as I have been advocating for our schools to "go green" in a coordinated manner for a long time as well as upgrade our technological infrastructure. This is just flat a good idea and it is good to see Obama helping to stimulate our economy by helping to ensure our future.
Here is the relevant section:
Third, my economic recovery plan will launch the most sweeping effort to modernize and upgrade school buildings that this country has ever seen. We will repair broken schools, make them energy-efficient, and put new computers in our classrooms. Because to help our children compete in a 21st century economy, we need to send them to 21st century schools.
As we renew our schools and highways, we’ll also renew our information superhighway. It is unacceptable that the United States ranks 15th in the world in broadband adoption. Here, in the country that invented the internet, every child should have the chance to get online, and they’ll get that chance when I’m President – because that’s how we’ll strengthen America’s competitiveness in the world.
Here is the weekly address in full:

Your Weekly Address from the President-Elect @ Yahoo! Video
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Friday Snippets: 12/5/08 - Freezes Ain't Funny 
Friday, December 5, 2008 at 11:24AM | Justin Bathon 
The debate over Education Secretary is heating up. David Brooks says it is a fight between "reformers" and "establishment." I think that is a little too simple of way of putting it. Two comments: 1: the pick is not as important as people are making it out to be, 2: the only candidate I am against is Arne Duncan. I think we have a pretty bad precedent (2) of bringing in an education secretary from the president-elect's home state, so I don't want to try that again. 
The theme this week is universities cutting budgets. No different here. In fact, Kentucky may end tenure in community colleges.  
It means class sizes will get bigger. 
Indiana's new school funding suit was before their Supreme Court this week. 
Mississippi is still recruiting new teachers. 
A Washington state lawsuit over union fees and union spending on political issues settles. 
The DOJ is going after Texas for their treatment of disabled students. 
Paying parents to teach their own kids? Shouldn't they do that anyway? 
The New Jersey Superintendent's suit against regulations limiting their perks was thrown out this week. Look for more of this in a state near you. 
I hate stories like this. Apples and Oranges. 
Merging away HBCU's ... talk about controversial. 
Around the Blogosphere:
A good discussion at Leadertalk about getting the Ph.D. in education. My thought is why not? But, find the right program.
Mark W. has the details on the Title IX arguments before the Supreme Court. I told Mark when I saw him a couple weeks ago how jealous I am of him getting to cover these Supreme Court cases. 
Jon Becker has a provocative post about the whiteness of blogging. 
Jeff Marcus informs us of some new special ed. regulations. 
Pam Parker had a good post last week on schools marketing themselves I didn't want to let slip by. Relatedly, BoardBuzz has a shocking post on classroom advertising. 
Jannifer Marquis has a good FMLA update. 
For your Friday Fun: Funny or Die. Specifically Prop 8: The Musical.
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Thank You For Paying Attention 
Wednesday, December 3, 2008 at 04:46PM | Justin Bathon 
Simply Marvelous.
Thank you Sec. Reich for paying attention to what this economic crisis is doing to our schools while we hand out Monopoly money to every Citi, Fannie and Ford that sticks their hand out.
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News Organizations are Searching Facebook for Teachers 
Tuesday, December 2, 2008 at 07:49PM | Justin Bathon 
Charlotte is apparently going to be the leading district in the issue of teacher facebook postings and subsequent discipline. Now, in addition to the district search facebook pages of potential and current teachers, the local news entity, WCNC and the Charlotte Observer, are actively searching local teacher facebook pages and reporting their findings in the newspaper - which is leading to teachers being fired.
Rest assured, since the Charlotte Observer managed to generate news with this and get a fair amount of attention, local newspapers and TV affiliates across the country are already scanning through local teacher Facebook pages. Get ready for a lot more of these stories nationally.
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We Need Innovative Bureaucrats 
Sunday, November 30, 2008 at 11:50PM | Justin Bathon 
Gonna combine a couple ideas I have been toying around with in my head the last couple of days.
First, if you haven't heard already, the Drew MySpace trial concluded with a conviction. Its a mixed bag result, but the "jury did find there’s a crime based on accessing a Web site and not following its terms of service.” This woman should be punished, but there is little doubt in my mind that this is a terrible legal outcome which almost certainly must be overturned at some level. Because I think we have yet to hear the last of this case, I will save my full articulation for a later post. 
The second thought comes from Tom Friedman's new book, Hot, Flat and Crowded. Its a good book and I recommend reading it, but one idea that stood out to me was his reference to the idea of "revolutionary bureaucrats." In effect, those people that no one knows about but who nevertheless are the driving forces behind revolutionary adoption.
What occurred to me is that while revolutionary bureaucrats are certainly necessary to get the ball rolling, we need many fewer revolutionary bureaucrats than we need innovative bureaucrats.
So, let's use the MySpace case as a example. There are a lot of things that went wrong in this case and chief among them is the actual crime (yes crime - I think we can all agree on that whether or not we have a viable punishment mechanism in place). But, from a bureaucratic standpoint, what happened here is that technology and society got so far ahead of the bureaucracy that it simply could not cope and in many ways became worse than useless. The bureaucracy here is actually undermining itself because in trying to cope it is only exposing its fundamental weaknesses to the public - thus, it would be better off being useless.
So, we need to ask ourselves: why did the bureaucracy, the government, get so far behind? I think it is because we have a lack of innovative bureaucrats, not revolutionary bureaucrats. The people that put the Computer Fraud and Abuse Act in place in 1986 were revolutionary bureaucrats. At a time when fewer than 10 Senators probably understood computers, someone nonetheless had the foresight and energy to get an anti-computer fraud and hacking law through Congress. That's great. But, here's the thing about revolutionaries ... they are always after the next revolution and rarely stay around for the implementation (here is a classic example). Who's left are the ordinary bureaucrats. What we need is for a bunch of those ordinary bureaucrats to become innovative. 
We could have predicted the MySpace case. There were lots of cases before this Drew case where MySpace terms of service were violated to effectuate bad personal results on other people. We knew this was a problem. But, we didn't do anything about it because all the people in positions of influence, or bureaucrats, either didn't know, didn't understand or didn't act if they did. Thus, when one of these cases finally did grab enough headlines for the world to care, we simply didn't have a bureaucratic mechanism for dealing with it. No one was innovative enough to notice, understand and articulate a policy on the thousands of previous cases. That's not a lack of revolution, that's a lack of innovation in our government.
Now, there are certainly benefits to a solely reactionary government, so I hope you don't take what I am saying lightly. Bureaucrats are incentivized to be reactionary and not innovative for a reason ... it makes for safer, albeit slower, government. The policy structures in place rarely reward innovation and almost always reward restraint. There is simply few incentives for bureaucrats (I use that word with full knowledge that I am one) to innovate.
If we had innovative bureaucrats, however, we could become a much more adaptable government without really changing our fundamental structures. Friedman talks about the U.S. "being China for a day" because China is not hindered by all the bureaucracy that is prevalent in the U.S. That's an interesting statement and a pretty clear recognition that in times of rapid change, such as now when you have 40 year old women anonymously driving teens to commit suicide using a technology that didn't exist 15 years ago, the safety of anti-innovation, slow bureaucratic structures is less important than the need for government to adapt to new realities quickly. We need to punish Lori Drew. It would be good for society if we did. But, our anti-innovation bureaucracy simply didn't keep up, even when there were clear signals that this was a problem.
I think our government needs to consider driving innovation not just in the private sector toward green technologies, biotech, infotech and all those other techs ... but we need to start actively driving innovation in the public sector as well. Lots of revolutionaries in this era have already arrived and some have even started to gray. We are transitioning from the initial stages of revolution, when a few people make radical changes, to a more lasting stage when the rest of us slowly adapt to those societal changes. We are in a period of adaptation, more than anything, but I fear our government is not yet there.
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Sunday
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A Sad Twist, But a Feel Good Story 
Wednesday, November 26, 2008 at 12:48PM | Justin Bathon 
Kathy Cox, the Superintendent that WAS smarter than a 5th Grader, has filed for bankruptcy because her husband's construction business collapsed leaving the family with millions in liabilities. Cox intends to keep her promise, though, to donate the winnings to schools for disabled children. Good for her even in the face of personal financial hardship.
Superintendents and other school leaders are special, special people. Perhaps on this Thanksgiving we can all take a minute and thank a school leader for being that special person that helps our children.
Post a Comment | Share Article | Print Article | Email Article 
in Educational Leadership 

Saturday
22Nov
Liveblogging ELA - Where is Internet Speech? 
Saturday, November 22, 2008 at 04:10PM | Justin Bathon 
The last presentation at ELA I attended was a quite interesting one. A couple of researchers from the University of Cincinnati presented on a study of school principal's perceptions toward off-campus speech. Their findings will hopefully be out in an article soon, but the general idea was that place of the creation of the speech was a significant predictor of a principal's disciplinary reaction to the speech. In effect, if a student created the speech at home, principals were less likely to regulate whereas if the speech was created at school, the school was significantly more likely to regulate. Watch for an article soon that gives much greater detail on their findings. 
But, here is the thing. The "place" of the speech's creation actually matters very little in the legal analysis. The legal analysis is pretty much wholly concerned about the effects of the speech. Tinker, in particular, set up a student speech analysis regime that is wholly concerned about the effects of speech on the schools. This is why we are concerned with whether the speech's outcome will have a material and substantial disruption on the school environment. Now, this comes with some cavets. The Bethel and Hazelwood analysis IS concerned with the creation of the speech (not lewd, vulgar or offensive and not school sponsored, respectively). This can play into the off-campus speech analysis, but not nearly as much as the Tinker issues and I highly doubt that is what is accounting for the researcher's findings. 
This "place" issue is important because of the geographical effects of the Internet. When it comes to published speech, the Internet has gotten rid of geography in a lot of ways. Internet speech is neither here nor there, it is both. This blog post, for instance, is in San Antonio's airport right now where I am writing it, but it is just as much in Lexington or Cincinnati or your school or my school or a student's home. It is in all those places as soon as the server request transfers the data through the Internet to a computer (and with RSSing, that happens a lot without someone even intentionally sending a request). Thus, the effects of the speech (what Tinker is concerned with) can also be in all those places. So, using place as a determinate factor really doesn't make sense. The "nexus" test and the "disruption" test (if those are 2 separate things) only cares about the effects - not the creation - and since those are the two most important tests for off-campus speech, the researchers findings really are instructive that principals are not understanding the fundamental analysis at play here and are likely making mistakes in disciplining student speech. 
Anyway, it was excellent research and I look forward to reading the article on it.
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Friday Snippets - ELA 08 Edition 
Saturday, November 22, 2008 at 12:19AM | Justin Bathon 
Shorter edition this week as it is midnight already and I have 8:00 sessions tomorrow.
A California court declares a statute requiring sex-offenders to live at least 2,000 feet from a school or park unconstitutional. Interesting to see how this one plays out. It could have a big impact if it stands up on appeal.
Schools don't understand open records laws? - No kidding!
Great article on pushing the drug testing barriers in the NY Times.
I'm in Texas, so might as well link to another story on their evolution fight.
USAToday runs a bullying article.
New Jersey's Supreme Court commissions a fact finding investigation on the state's new plan to fund schools. New Jersey's Supreme Court is running their school system in a lot of ways and this is just more evidence of that.
You are going to see a lot more of this coming up in higher education.
A bill would require all public school students to wear uniforms in Nevada.
Not sure I agree with this article's premise on female teacher misconduct. I am not sure there is more of it, or that we just care more these days. Interesting idea though.
This is an encouraging article: Georgia is phasing OUT their graduation exam.
That's it for tonight folks. I will catch up with the ed. law blogosphere next week. But, let me recommend Mark Walsh's write up of my presentation at ELA earlier this week in the meantime. It has been a real pleasure to meet Mark here. He is a really nice guy and it is always nice to finally put a face and personal connection with the blogging conversations.
More liveblogging on ELA tomorrow.
Post a Comment | Share Article | Print Article | Email Article 
in Snippets 

Thursday
20Nov
Liveblogging ELA - "Cyber" issues 
Thursday, November 20, 2008 at 03:46PM | Justin Bathon 
Was just in a very concerning session on off-campus speech and cyber-speech. Actually, it scared me a good deal. Some thoughts:
People are scared of this "Internet thing." Really scared. Administrators in this session suggested that (a) students don't understand that there are consequences to any of their actions these days, (b) an administrator said that we should get rid of all anonymous Internet content, (3) participants continually referred to the Internet as "cyberspace" -- as in someplace other than the world they live in. Clearly, we are a long way from simply accepting the Internet's continued existence. 
T.K. Daniel made some great points about teachers and administrators not understanding what is going on with the Internet and not understanding how it could be used positively.
There is general acceptance that "cyber-bullying" is different from "bullying" generally. I disagree. Folks seem to think that it is fundamentally different because students somehow can now bully with their fingertips instead of their fists. Um, haven't students always been bullying with their fingertips? What about classroom notes. What about papers taped to the back of students? ... Folks, this is not different. Yes, there are differences in form, but no difference in substance. 
I was surprised to hear a school district attorney suggest that he would like to give more freedoms to students on this issue. His point was that in a highly regulatory environment, schools are overwhelmed. He said he spends a lot of time contacting Facebook and asking them to take down webpages. That is a waste of school resources in some ways since whatever bullying or misbehavior the site was intended to convey has necessarily already been conveyed by the time the school hears about it. I thought that was a very good point and it was refreshing to hear a board lawyer looking at this rationally instead of reactionarily.  
"on" campus - "off" campus ... are those the best words we can use? Those words imply a world where geography matters, i.e., something is either or here or there, but not both. With ubiquitous worldwide publishing, geography is a pretty odd way to try to continue to define the limits of school authority. We need a new term for this issue. 
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Liveblogging ELA - Pre-Service Teacher Education 
Thursday, November 20, 2008 at 01:46PM | Justin Bathon 
In a role-alike session for educational law professors now and the focus of this meeting is teaching pre-service teachers about the law. I want to record a few of the points that are being made now.
Once you get your foot in the door with a pre-service class on education law, the students will make it permanent because the demand is very high for this.
More research universities are pushing to do education law at the pre-service teacher level. Indiana has already made it work. Wisconsin, Penn State, BYU (and Kentucky) among others have instituted efforts to get pre-service teacher law. 
We have to make it relevant for students. 
Research by David Schimmel and Matt Militello has shown that the education law field is pretty universially in support of making a push to get pre-service teacher education on legal issues. 
Lots of organizations can work together to get the law out there and create the demand. 
They just brought up the NASSP thing. That was sort of cool. So I talked about that. 
In the Fall issue of ELA notes Dave Schimmel writes about how to do this. 
We need to share more about how everyone is doing this. 
There are probably more points I missed, but the overall point is that everyone thinks we should be doing this and now the discussion is about HOW to do this, not IF we should do this. I think that is an important leap forward for us.
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Education Law Research in a Cyberage 
Thursday, November 20, 2008 at 12:41PM | Justin Bathon 
I'm at the Education Law Association conference in San Antonio and I just gave a presentation on Education Law Research in a Cyberage (slides below) with Kevin Brady, an education law professor at North Carolina State.
I'll hit some of the major points I made in my presentation, although not all because I plan to publish this in an article when I get some more research.
The Internet is ubiquitosly used for education law research. Even the older members of the education law field have highly adopted Internet-based research. 
Of the members of the education law field, about 1/2 primarly used fee based sources for education law research and about 1/2 primarily use free resources. 
Of the free resources, there is not dominate resources. There was great diversity in responses concerning which free resources people used the most. 
Web 2.0 resources are changing how legal research is conducted. Sources like PreCYdent, Altlaw, and Public.Resource.org allow for a bottom up approach to providing educational law sources rather than the top down approach of Westlaw and Lexis. (More resources are on my Find Ed. Law Info page). 
Blogs are becoming a major resource for information on education law. Check out my blogroll on the left. 
There is an equity issue for people on the education side of education law. Attorneys and law professors have nearly unlimited access to Westlaw and Lexis, the main legal information providers. People in schools of education do not have such access and can't afford the hundreds of dollars per month it takes to get access. 
There are differences in the resource of first choice for professors (textbooks), attorneys (caselaw) and practitioners (google). 
Anyway, those were some of our findings. We are just beginning this journey on education law research and we plan to add qualitiative elements to our research to get more specific detail on the challenges that people in the education law field are facing when it comes to obtaining information. On thing is certain, though. The way we find and process information is rapidly changing. We could not have given the presentation we gave today five years ago and the presentation we give five years from now will look nothing like the presentation we gave today. It is a fun time to be working in this field.
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NASSP Principal's Online School Law Guide 
Wednesday, November 19, 2008 at 04:22PM | Justin Bathon 
Today The Edjurist is announcing a new relationship with The National Association of Secondary School Principals (NASSP). I was invited a couple months ago to join an effort to build an online school law guide for principals. Well, yesterday that effort officially went live and is now available. About half of the modules are currently complete and the rest will be completed shortly. To access the modules themselves you have to be a member of NASSP, but you can view the overview without being a member. Here is the video introduction Jon Becker and I made about the Online School Law Guide.
The Edjurist blog is an important part of this relationship because this will be the place where NASSP principals can go for continuing information on education law and it serves as a place where principals can engage in a discussion on legal issues that affect them. I have added a link to the Online School Law Guide to the sidebar, so feel free to click over any time and access the materials.
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Does Privledging Male Teachers in Hiring Constitute Illegal Discrimination? 
Wednesday, November 19, 2008 at 09:42AM | Justin Bathon 
My sharp as a tack ed. law class asked me the other day whether the privledging of male teachers in hiring decisions in schools constitutes discrimination. The short answer here is yes, it does. But, let's break it down a little. 

It is certainly no secret that education has a lack of male teachers, and doesn't really know what to do about it as my friend Shaun Johnson notes. Less than 10 percent of elementary school teachers are male, according to the NEA in 2003. It is also no secret that men are privileged in hiring decisions by principals simply because they are men. When I was coming up the teaching ranks I was frequently told that "I would have no problem finding a job because I was a man and we needed more male English teachers." Even when I was hired in a public high school I was explicitly told that "It was nice I was a man because I could relate more to the students" (I taught a lot of behavior challenged boys). So, it is out there and I don't think anyone that's been in the schools would seriously dispute that.
So, let's look at the underlying legal issues here. First, think about discrimination broadly. The question is not whether there is discrimination (there always is some form of discrimination conceptualized broadly), but whether that discrimination is illegal. We discriminate all the time, but usually all we need is a rational reason to do so. We discriminate by college attended, for instance. We discriminate by grade point average. That's fine. The college you go to or the GPA you earn are not protected classes and thus all we need is a rational reason to discriminate using those reasons under the 14th Amendment's Equal Protection Clause. But, sex is a protected class in America under Title VII. In fact, here is the language:

Title VII of the Civil Rights Act of 1964 via kwout
So, when you have a protected class at stake, such as sex, we have a different test to determine whether the discrimination is illegal. Specially we ask whether there is a compelling reason to discriminate and whether that discrimination is narrowly tailored. Let's try this test out: Who should supervise the girl's locker room? There is a compelling case to be made that only a female teacher should do so. If we discriminately hire only female teachers to teach girl's P.E., but limit ourselves only to P.E. the courts are going to say that is fine because there is 1) a compelling reason to discriminate and 2) the policy was narrowly tailored. Okay, see how that works? Well, let's play the same game with male elementary teachers. Is there a compelling interest to hire male teachers? Is there a reason that only a man should teach second graders? No. Is there some potential benefit? Absolutely. But does that benefit rise to the level of a compelling interest? Absolutely not. Thus, if you are using sex, namely maleness, as a basis in your hiring decisions, you are illegally discriminating against female candidates.
So, there is the law behind this and why it is illegal to base your typical hiring decisions for teaching positions on maleness. There is no affirmative action for male teachers. If you have a more qualified female candidate and you privledge the less qualified male candidate (even though you have good intentions), you could be successfully sued.
So, what to do about this? Well, here are a few suggestions, although I am sure there are lots more. 
Take advantage of the men you do have. When I was teaching, because there were few men in the school, I was asked to take boys aside from time to time. I did it and it was fine with me. 
Support your female teachers. There is a difference in levels of authority associated with different sexes and men naturally get more authority associated to them by young boys - it is unfortunately still part of our culture. But, that doesn't mean that only men can be authority figures - women can also and administrators can help by making sure they themselves are associating just as much authority in their female teachers. Kids pick up on these things. 
A dad's club. Listen to Peg Tyre talk about it and it makes a lot of sense to get more of a male presence in the school.
Use coach's to your advantage. There is a lot of discrimination in sports, moreso than perhaps any other area in the schools. In fact, we had to pass a whole nother law about that. But, the fact remains that there are men accessible to schools in the coaching ranks. Volunteer dads, assistant coaches, referees ... these men can be allies for schools and help convey a consistent message with the administration. 
Tap into male dominated fields. Invite an engineer to your science class or the local newspaper man to your English class. Most business folks are happy to give back to the schools.
Father - Son activites. Title IX makes a specific exception for these activities, although you need to do mother-daughter activities as well. 
Anyway, I am sure there are lots more, but those are just a few from the top of my head. The point is there are legal ways to increase the male presence in your schools. But, basing hiring decisions on maleness and hiring less qualified male candidates for teaching positions is illegal.
1 Comment | Share Article | Print Article | Email Article 
in Classifications, Teacher Rights 

Tuesday
18Nov
The Drew Cyberbullying Case Goes to Trial 
Tuesday, November 18, 2008 at 09:38AM | Justin Bathon 
The trial of Lori Drew for Cyberbullying starts today. This case has got a lot of attention nationally, so it bears watching. 
Here is the quick and dirty: An older woman and associates created a fake MySpace account in which they portray a young man. The young man then woos Megan Meier and after a relationship is established the fictitious boy then proceeds to shun her including a message stating the world would be better off without Megan. Megan, already having some emotional problems, hangs herself in her bedroom. 
The authorities, struggling to find something with which to charge Drew, the instigator, finally settle on charging her with violating the Computer Fraud and Abuse Act - which was meant as a law against computer hackers. The charge rests on the theory that Drew knowingly falsified a MySpace account in violation of MySpace's terms of use agreement. There has been a lot of attention and criticism of this novel use of that law. Additionally, the Intentional Infliction of Emotional Distress tort is at issue here as it must be proved to constitute a violation of the laws of a state, a necessary requirement under the Computer Fraud and Abuse Act charge.  
According to news reports, the Judge, out of LA because that is where the MySpace servers were, has come close to dimissing the case several times but finally decided to let the case go to trial. Now that it is at trial, and the suicide is included in the evidence, I wouldn't be surprised to see the jury convict Drew of something, even if it is a lesser misdemeanor.
Needless to say, whatever the outcome here this case will probably be appealed. But, in the meantime, watch for the ruling of this case to come down in the next week or so because either way it will set some pretty important cyberbullying precedent. I may even try to get a cyberbullying expert to blog on the case here. 
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Few Positions for Ed. Law Professors 
Monday, November 17, 2008 at 10:43AM | Justin Bathon 
It's a Monday in the heart of the academic job season. The number of leadership positions posted at the Chronicle today? Zero.*

On a normal Monday in November the past few years I would say there would be at least 10-15 postings if not more. But, this is not a normal year. The academic job market is down substantially across the entire ed. leadership field -- a field which has been one of the hottest in all of education for a long time. I think it is a combination of the economic circumstances + the weakening of the leadership field in general (things like this) that account for the drastic decrease. This has of course translated into a low number of positions available for ed. law faculty across the country. I am sure I missed some, but I think I have the majority at my job board and while it may look like a lot, when you consider the different specialties and the different ranks, any given potential ed. law professor is probably looking at around 2-3 jobs that mentioned law as a desired expertise to choose from in total across the country. Now, of course, there are more positions that don't specifically articulate law as the expertise area that still hire law-type people, but nevertheless, there are still many fewer jobs this year for education law specialists.
I don't have historical data to determine whether this is an anamoly or a trend. My feeling is that it is a little of both. This is a particularly bad year, but also in general the number of research positions in colleges of education and in particular departments of education leadership is declining. I will try to keep an eye on it the next few years to get more of a sense of the trends. 
But, anyway, tough year to be on the market. Looks like everything that is going to be posted, is posted, and what's there is just not very enticing. Good luck to anyone on the market this year.
*UPDATE: Some positions have posted now. The Chronicle is apparently behind as their positions usually post at 1 am. Nevertheless, the point of the post remains the same.
Post a Comment | Share Article | Print Article | Email Article 
in Educational Leadership, Site 

Friday
14Nov
Friday Snippets: 12/14/08 - Weddings on my mind. 
Friday, November 14, 2008 at 10:30AM | Justin Bathon 
The majority of the education news stories around the country this week were on the economic crisis and how that is hurting schools. Folks, everyone is hurting and everyone is looking for ways to save money. That means reduced programs, capital projects on hold, and a lack of filling positions. NY is even going to reduce their school bus routes. Meanwhile California says no more bake sales (now what are they supposed to do?) -- That is just where we are at now as schools begin to shape their budgets for next year. If things are looking this bad now, they will look even worse in the Spring when districts actually release their budgets. Settle in. This is going to get worse before it gets better for schools. 
In the future, we are going to see more legal action on obesity. The research is starting to build. 
More good energy incentives for schools to conserve. I like what I am seeing on this front. 
A Native Hawaiian admissions policy is being challenged as against federal law. Proof the Civil Rights laws are more than just about African Americans with regard to race and ethnicity.  
University of Illinois students have taken their mascot into their own hands. 
One more thing for our school administrators to worry about ... insecticide use laws. 
Louisiana's conservative movement is now heading to higher education. Outputs, people, Outputs! But, the union is beginning to fight back - at least what's left of it. 
A New Jersey court rules that student cars can be searched without a warrant. 
Ohio is getting closer to promised funding reform. 
Around the Blogosphere:
Mitchell R. points us to 1) D.C. making an effort to eliminate tenure (in your dreams) and 2) a drug using student seeking to be classified  under IDEA.  
Mark Walsh, who I am looking forward to meeting next week at ELA, posts his Ed. Week story about the crazy Utah Monument case. I agree with Mark that it is a fun one. He also has the Morse settlement. 
Jim Gerl continues in his series on whether court decisions affect special education much (um, they absolutely do!). 
Miguel Guhlin & Wesley Fryer post about fair use of videos and documents in response to the Code of Best Practices for Fair Use in Media Literacy Education. 
BoardBuzz asks whether education is becoming post-racial. 
Secretary Spellings if blogging at Eduwonk. Good for her, its nice to see her making an effort to communicate with this increasingly powerful conversation going on in the blogosphere. 
For your Friday Fun:  In honor of my sister whose wedding shower is this weekend back in Illinois ... don't let it drive you crazy, don't get too bossy, but remember, it could always be worse. 
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Adventures in Facebook 
Thursday, November 13, 2008 at 09:46PM | Justin Bathon 
The stories just keep on coming, but here is a particularly entertaining one out of Charlotte courtesy of my fabulous colleague Beth Rous. Seems teachers just can't understand that Facebook is a public space.
Superintendent Peter Gorman has recommended firing a teacher who listed “teaching chitlins in the ghetto of Charlotte” as one of her activities and drinking as one of her hobbies.
In her “About Me” section she wrote: “I am teaching in the most ghetto school in Charlotte.”
... the pages Campbell submitted included photos of female teachers in sexually suggestive poses and a black male teacher who listed “Chillin wit my n---as!!!” as an activity and had a suggestive exchange with a female “Facebook friend” accompanying a shirtless photo of himself.
The thing is, it is not even a secret anymore that districts are checking in on their teachers.
CMS has an investigator who specializes in online issues, including reports of inappropriate material posted by students about teachers. Carr said “several” employees a year are disciplined for inappropriate posts. CMS generally responds to complaints, rather than randomly viewing pages.
CMS and other districts also check Web pages, especially popular networking sites such as MySpace and Facebook, before hiring, Carr said.
Yet, these Facebook embarrassments continue to roll in with regularity. I have been chided in the blogosphere for recommending against usage of Facebook by pre-service teachers on the job market, but how many more examples do we need? Teachers use facebook at their own peril. If you use facebook in a non-professional manner, just be prepared to be fired for it. Students, parents and administrators absolutely will check your page and that information absolutely will be used in employment actions against you. I hate discouraging technology usage, but it is clear that this is one particular technology that many teachers simply have not figured out how to use responsibly.
Post a Comment | Share Article | Print Article | Email Article 
in Teacher Rights, Technology & Internet 

Thursday
13Nov
The Kids Listen 
Thursday, November 13, 2008 at 02:49PM | Justin Bathon 
They are always listening and our kids are just a reflection of us. 
Here is a sad example from Idaho where kids on a school bus started chanting "assassinate Obama." 
"I think the thing that struck us was just like, 'Where did they get the word and why would they put that word and that person together?'" said Whoolery.
I have a pretty good idea where they got it. All this educational law stuff only implicates students because that is all the school has authority to regulate ... but our parents bear a lot of the responsibility. Wouldn't it be nice if principals had the authority to give them detentions instead? 
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Wednesday
12Nov
The Adjunct Wave 
Wednesday, November 12, 2008 at 08:58AM | Justin Bathon 
USNews: "about two thirds of America's college instructors are now adjuncts"
Things have changed so much in so little time.
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Wednesday
12Nov
Google Flu? 
Wednesday, November 12, 2008 at 08:33AM | Justin Bathon 
Google is now tracking the flu. Yep, I am not kidding. They use their tracking capabilities of web searches to determine how many people in a given area are beginning to feel flu like symptoms. Here is a NY Times article on it. And here is Google explaining it themselves. In fact, Google even puts the data out there that you can download. Right now the flu activity in Kentucky is moderate. Monday my wife had the flu so perhaps I will be typing in "flu remedies" into Google later this week myself.
If this technology gets better and can be tracked at the county level, I could see this helping schools in being able to predict high flu risks and take addition steps such as hand washing to prevent outbreaks. We'll see, but sometimes you just have to be amazed what is possible with technology.
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10Nov
Cell Phones and Bus Drivers 
Monday, November 10, 2008 at 09:22AM | Justin Bathon 
The State Board of Education in Utah will likely ban school bus drivers from using cell phones while on the job at their next meeting. This is part of the fallout from the California train wreck where the driver missed a signal because he was texting. Look for this regulation in a state near you soon if it hasn't already been passed. This is sort of a no-brainer and many local companies and districts already have this policy, but it is an easy way for the state board of education to look good.  
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Saturday
08Nov
Is the blogoshpere dead? 
Saturday, November 8, 2008 at 11:37PM | Justin Bathon 
That's what Nicholas Carr thinks. And he is no slacker.
Sorry that a few of my posts lately have not focused on ed. law, but instead on blogging generally; but, since this is a blog itself the topic has always interested me and since I was asked to speak on blogging not long ago at a professional conference as if people perceived me as some expert, I thought I would start studying it so as to better pretend to be one.
In short Nick is making the same argument I have been making lately. The blogosphere is transforming. It is not what it once was. Even the Economist agrees. The professional world has caught onto this little secret we had and they are investing heavily in it and as a result everyone else is catching on. These days when I tell people that I blog I don't get the reaction I used to get a couple years ago ... namely "what's that?" Nowadays I get "that's cool. What's the name of your blog?" Here is the reality:
Blogging has entered the mainstream, which—as with every new medium in history—looks to its pioneers suspiciously like death.
Of course, we are not looking at the death of the blogosphere. But, we are looking at its transformation into an accepted member of society. And, as with anything, when mainstream society gets ahold of something, it comes out different than when it went in. It is the different between a kid and a teenager and an adult. I suspect that blogging is in its teenage years now. I think blogging is getting more professional while much of the personal realm of blogging is going to alternative outlets like Twitter and Facebook.
As blogging gets more professional, it is going to need more rules of governance. Personally, I signed on with CASTLE because it is legitimization. It is a form of governance that I am accepting because I know it makes my blog more marketable in the new professional world of the edublogosphere. Also, I am beginning to invite in more "contributors" as another professional validation tool for my blog. And, if you need any more evidence of this professionalization, just look at what EdWeek has done. 
But recognizing that this is the period we are in is important because we can have some control over the rules that develop for this new professional realm. How do we count this type of writing? Professional? Research? Service? How much does it help the larger entity? Do we have relationships with the larger, sponsoring entity? If I get to count this in tenure at UK, should I be advertising for them in this space? How frequently do we need to post? What is a Technorati rating worth? Are comments important? How does all this translate into a professional contribution? There are lots of questions that need to be worked out and I suspect a person could build an entire research career around just this one issue.
In the end, though, we need to start looking at blogging differently. Blogging is a teenager and soon it will be an adult. The carefree and reckless years of our childhood are over and now we are beginning to face responsibilities. Who are we going to be in a few years?
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07Nov
Friday Snippets: Nov. 7, 08 - Let's Gamble 
Friday, November 7, 2008 at 04:08PM | Justin Bathon 
Education Week has the issues that will face the next president (subscription required). 

Its budget cut time. Kansas. Alabama. Indiana. California. Rhode Island. Everywhere. In response states are turning to gambling. 

In light of tight budgets in Hawaii, they are proposing closing schools for a week. 

Universities are not safe from record industry lawsuits.

The New Jersey cap lawsuit keeps churning.

Around the Ed. Law Blogosphere: 
Mark Walsh has the Supreme Court's broadcast indecency case. 

Reverse Due Process ... it happens as Wrightslaw explains. 

Jim G. has some OSEP action on state performance plans. 

Mitchell R. has a good new LRE case. 

Pamela Parker has a some lunchtime legal issues for teachers which is sort of cool. 

ASCD Inservice brings up my critical comments of Detention Slip in the past, which I stand by. 

NASSP's Principal's Policy Blog has the substantial cost of teacher absences. 

And for your Friday Fun:Pandora. Its a free music service that customizes your playlist to the type of music you enjoy. I have been pretty pleased with the customization around progressive bluegrass and I find myself using Pandora more and Rhapsody less.
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Friday
07Nov
Webinar on Dropout Prevention for Girls 
Friday, November 7, 2008 at 09:27AM | Justin Bathon 
The National Women's Law Center is holding a free webinar on dropout prevention policies for girls. Issues to be addressed include pregnancy and parenting responsibilities of girls and model programs for addressing these challenges. It's next Wednesday at 1 eastern for those interested. Register here.
If you got tips on educational law related events, send them to me personally like their online outreach director did and I will consider posting them. 
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Change! ... Anyone Got Any Ideas? 
Thursday, November 6, 2008 at 11:53PM | Justin Bathon 
Tonight my class asked me what an Obama administration might mean, especially for education ... well, no surprise, the Obama team has already thought of that. Introducing ... change.gov.
Yep, a day after being elected the new administration has already commandeered (and apparently built) a .gov site for his transition team. Heck, you can even apply for a job in the new administration (yeah, it crossed my mind). 
But, they also have their "agenda" posted. Here is their agenda on education. Its got all the basic stuff, but here is the interesting part ... they want your ideas. So, I encourage you to take them up on their offer. I know I am going to post a few thoughts (a tax credit for all parents providing Internet access to their children has struck me as a pretty good idea for a while). Maybe it is just a gesture, but I sort of doubt it. I think they will actually have people reading these suggestions. So, what's your idea?
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Thursday
06Nov
American Quote 
Thursday, November 6, 2008 at 12:27PM | Justin Bathon 
Andrew Sullivan has the quote for the week: 
"The greatness of America lies not in being more enlightened than any other nation, but rather in her ability to repair her faults," - Alexis de Tocqueville.
If you have not read Tocqueville's Democracy in America, I really encourage you to do so. There are so many valuable insights in that book about our American system, such as the one above. Tocqueville really has an amazing ability to crystalize in language what many of us already intuitively understand but can't articulate. 
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04Nov
The Historic Day - My Journal 
Tuesday, November 4, 2008 at 07:55AM | Justin Bathon 
Today is important. I want to share some reflections and feelings not because I think any of you will be interested in them, but that 40-50 years from now I can come back and read about what I was feeling on this day. So, I am going to be updating this thread all day with whatever I am feeling. I am sure bloggers around the globe will be doing the same thing. 
7:50 am - First thing I did this morning was turn on MSNBC and sat in my favorite chair with my son. My son is two, but he knows who Obama is. He usually doesn't get the O on Obama, but he knows. In fact, Obama is the first non-cartoon character that he knows from the television. When I was his age another important candidate in American history was just taking the stage named Ronald Reagan and I see today as the end of the Reagan era. The pundits like to say we are a conservative country - they say that because their generation is a conservative generation. My generation is not - and they are telling that to the country today. I am proud of my generation for having the courage to take leadership in this country and to stop some of the silliness that has been going on lately. I don't know how we will do in governing, but I think we will hold our own - because we are a responsible generation. We did our homework, we work late nights, we see the greater good - like generations before us. I am not sure that one party or the other will be able to hold this generation, but the progressive ideals and lack of a fear of government of this generation will have lasting effects. - I want this day to last forever. I am only going to do a little work today. Mostly, I just want to enjoy this.
10:00 am - Just Voted. I voted for Obama - Biden. There was surprisingly little else to vote for in my precinct. There is an interesting Senate race in Kentucky, but most of the local board members and judges ran unopposed. The lines was about 40 people deep when I arrived and it took me about 50 min. altogether because they only had 2 voting machines for my whole neighborhood, which is very politically active. I live in a very old neighborhood, as the average age of the folks voting was probably 50+. I was probably the youngest homeowner in the line. Everyone was nice and in an upbeat mood and there was no silliness going on. The poll workers told me that at 7 this morning, the line stretched out the door 150+ people deep, and that they expect double that this evening when the polls close. That's a lot of pressure on 2 voting machines.
1:00 pm - Its midday now. With my vote behind me and the events of the evening still hours away, I wanted to reflect a little on education during this campaign. Basically, I want to reflect on what didn't happen. Neither candidate has a real education plan. There are high points in both candidate's rhetoric like Obama's $4,000 Opportunity Tax Credit for college students and Palin's full funding statements on IDEA. But, really, there's nothing there. It's all fluff. Neither candidate had the courage to propose a real education plan. And I think that is very sad. As a believer that the 10th Amendment still means something in this country, I am always mixed on the role of the federal government. But, one area where I am not mixed is on leadership. We are not going to transform our schools without some national leadership and motivation. But, its just not going to happen with either of these two, I am afraid. Consider if one of the candidates proposed putting a laptop in the hand of every public school studnet in the country ... all 50,000,000 of them over the course of five years (kids get new laptops at the beginning of 3rd, 7th, and 10th grades). You spend 10 billion dollars a year on the project on a rolling basis. Think what that would do for math and science development of kids. Think what that would do for new business generation amongst young people. Think of the paper we could save. Think of the sheer amount of copying time that we could save teachers. And, folks, while this may sound like a crazy expensive proposal, it is less than what we spend for a single month in Iraq. Just taking 1/12 of what we are annually spending on Iraq per year, we could digitize education in five years (teachers get laptops and training too). That's a plan. That's substance. That's talking about changing how we do business in schools. But, instead we got fluff. That's why although I voted for Obama, I did not endorse him on this blog. This is an education minded blog and neither candidate had a real education plan, so I didn't endorse.
4:20 pm - I am at the office and really no one is here. Kentucky has a thing where public offices are closed on Election day, including schools, so the doors are locked and the parking lot is empty. So, its like one of those odd federal holidays where businesses are working, but that's it. Luckily my day care was open. I am certainly mixed on this idea. It took me an hour to vote this morning and I plan on watching the returns come in tonight. But, that's it. The rest of the day I am not devoting to the election. So, much of the day is wasted (well, not for me, I came into the office). Perhaps a 1/2 day holiday would be appropriate here. Let all the retired folks vote in the morning when the public offices are open and folks/kids are at jobs/school. Then after lunch, let all the governmental employees out as well as the schools. They can pick up their kids and go vote so the kids get a good civics lesson and the parents get a little extra time to hit the polls. Or, alternatively, we should just invest more heavily in early voting. I am jealous of all the states where there is no-excuse early voting. I wish Kentucky would consider that.
5:30 pm - Ready to go home. My expectations tonight are for an Obama victory and really, I don't expect it to be all that close (in my inter-departmental prediction game I predicted Obama with 333 electoral votes). So, I am not really nervous or anything. My expectations for what I will be feeling tonight are interesting though. Pretty much the whole day I have been on the verge of tears. So far, they have all been tears of joy as I have felt my confidence in America restored over the past months. As I see the internal healing that we are current participating in, I can't help but love the American democracy that makes this possible and the future of that democracy that work for everyday. So, I am expecting to cry tonight. I am not really big on crying, but these are the kinds of things that can bring tears to my eyes because I fully understand the importance of this. Should be an interesting evening. Jennifer, my wife, got Chinese - my favorite food  - so if nothing else, I will enjoy that.
7:30 pm - Kentucky goes to McCain. Literally the first state in the nation to be called. I am from Southern Illinois and feel very comfortable in Kentucky, but the fact that Kentucky didn't even get close in this election gives me some pause. Kentucky is in terrible shape economically ... yet they didn't even consider voting for the Democratic Party candidate. There is no use in avoiding the elephant in the room, race had something to do with it here - although I think less than people would expect. There is more of just a conservative tradition - where people are used to voting for Republicans because that is what they have done for 40 years. But, nevertheless, Kentucky made a statement tonight about how willing or able they are to change in a progressive way and, frankly, I am a little disappointed.
8:10 pm - Like all the primaries, I follow along with the TV with my laptop and the technology in this election is getting pretty good. Once development that wouldn't have happened last election is widgets. Now, all the major media companies are developing widgets which folks like me can put on our own webpages. So, I included a widget on the election below the fold. Also, the county by county results are pretty impressive. I know Indiana pretty well, and watching the county by county results in Indiana is very instructive because I can see when the Republican and Democratic strongholds come in (so far Indiana is looking good for Obama).
9:30 pm - MSNBC calls Ohio for Obama. Its over. Voting is still going on in the West, but its over now. I have a sore throat, but it didn't keep me from shouting.
9:50 pm - It is starting to sink in now a little. We have seen so much of Obama over the last year that it is easy to forget some things. The networks are not showing many pictures of him except the classic headshots, so you focus on the color of the states and not the color of his skin. This is an African-American. Had this been only a few generations ago, the U.S. government would have considered him the property of another human. I mean, its been a long time since then ... but not that long. Just a few generations.
10:30 pm - I was I was in Grant Park, Chicago.
10:50 pm - CNN just did will.i.am by hologram. Yeah, hologram. The technological competition between the networks is fun to watch, but also helpful for the country. Hologram technology is going to see a HUGE boost now that the nation has seen it work.
11:00 pm - The nets call it. A few tears now. What a candidate. What a country.
11:04 pm - No words from the networks ... none for me either. History - that's it.
11:12 pm - Celebration. Worldwide. America is a leader again.
11:20 pm - Tough speech for McCain. He has a large responsibility now to help heal the country. History will remember him well if he does.
11:21 pm - Yes WE can. And did. I will carry the pride of participating in this election with me forever.
11:30 pm - President Barack Obama. President Barack Hussein Obama. The most powerful man in the world. That's just crazy! Would would the odds have been against that happening? A Billion to One?
11:46 pm - Let's take a second to reflect here before his speech begins. Now, we are at landslide. Even Indiana looks to be going Obama. There is something to be said for pure leadership. Yes, this Obama guy is a hell of a politician. But, he is also an honest-to-god leader. When it was a bad political idea to oppose the Iraq war - he opposed it. In the primaries, when it was a bad idea to talk about merit pay - he talked about merit pay. He told Detroit they have to get green. He told the rich they would be taxed more. Here's the thing. The American people are intelligent. They like when people talk to them like adults. The genius of Obama is to assume the American people were willing to hear honesty. To give a speech like this, for instance.  -- But, the underlying genius of Obama is in how he sees the world. It is one thing to speak to the American people honestly, but it is quite another for them to like what you have to say. What Obama had to say was fundamentally that the American government was not something to be scared of. That government is nothing more than a collection of neighbors working toward common goals.
12:06 am - Marvelous speech.
12:18 am - And so it begins. Should be an interesting journey.
12:21 am - Amazing what a man can do with hard work, determination and a keen mind. He can inspire the world.
12:36 am - I am going to bed now, in a very different country than the one I woke up in this morning. Something very, very good about that. A night I will remember forever.
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03Nov
O'Conner on Citizenship Education 
Monday, November 3, 2008 at 09:49AM | Justin Bathon 
I can't help but feel slightly uncomfortable at Justice O'Conner's foray into citizenship education, which is in the blogs again.
We must do a better job of educating young people to become active and informed participants in our democracy.
Absolutely true. But, I feel there is something a little hypocritical about making a statement like that and siding with the majority in Bethel v. Fraser and Hazelwood v. Kuhlmeier - cases which have substantially limited students ability to express themselves in practicality, whether or not they are severe limitations in theory. 
Her remedy for this is (1) more civic education:
Civic education has lost ground, and today usually consists of a one-semester course.
(2) Better textbooks and (3) more dynamic instruction. 
The first is problem-based learning, which utilizes primary documents, video clips and news articles to allow students to formulate their own opinions of and test their own arguments for key principles in constitutional and political reasoning. Young people should be encouraged to explore issues like the separation of powers by interacting in their classrooms or in extra-curricular forums through debates, negotiations, mock trials and role-playing. They should be encouraged, to the extent possible, to visit our courts and participate in Teen Court; to visit our state legislatures and Congress; to read newspapers; and to write letters to their elected officials and the editors of their local newspapers. All of these activities will train them to become active citizens.
And in doing all of those activities, students increasingly run the risk of their speech offending school officials and subsequently being disciplined, thanks to Justice O'Conner. It is difficult to have a conversation about real issues that affect these students (not separation of powers?) like drug usage among their peers when the Supreme Court publishes decisions like this.
Plus, the entire operation of the school is a lesson is civics ... in fact, I would contend the school's operation can and does teach students much, much more about civics than even 10 courses and 20 textbooks could ever do. It is one thing to have a course to talk about the beauty of the American government and quite another for the American government to suspend your property right in an education because of expressing your honest feelings on a controversial issue in a school sponsored forum. No civics course in the world could make up for the damage done to that student and all her friends.
So, I can't help but think there is an element of lipservice in O'Conner's civics education push. Yes we should teach our students about our democracy, but we have to realize that we are constantly teaching our students about our democracy every day they attend for 15-20 years. Justice O'Conner, in fact, has already taught our nation's students a lesson in civics ... and I have to say her lessons have been pretty harsh.
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The Times We're In 
Sunday, November 2, 2008 at 04:27PM | Justin Bathon 
In the 06-07 school year, over 1 in 5 new schools opened in the U.S. was charter school. Still less than 5 percent of all public K-12 schools are charters, but their popularity is growing rapidly.
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UCEA Reflections 
Sunday, November 2, 2008 at 02:53PM | Justin Bathon 
Spent the weekend at UCEA. I am in the Orlando Airport right now, so I thought I would write a few reflections.
Disney was not as bad as I thought it would be ... which is good because we are doing Disney (Anaheim) again next year. Ohh joy. 
THe hotel was not that bad, not as bad a last year. Downtown Disney was not too far away and walked over their to eat at the Rainforest Cafe one afternoon. 
Continental is not my favorite airline at the moment. I had to miss a presentation in which I was supposed to present on blogging. I am ticked about that. Jon Becker and David Quinn took care of the presentation and here is the UStream of that session (the volumne is low, but if you turn it up you can hear it):Online video chat by Ustream
My other presentation went well, I thought. I think people are a little scared of working with state data to begin to evaluate our leadership preparation programs, so folks were a little apprehensive. Here are the slides from my presentation:
Universities are really feeling the effects of the economic downturn. The job market was substantially down, which is really not great for current students on the market. 
Great session lead by Patrick Paukin (whose work I really appreciate) and Suzanne Eckes on Ethics and Law and Law and Ethics classes, which is the name of the class I am teaching right now. I will reflect more on this in the future at this blog, but it was really stimulating. 
UCEA's general future increasingly concerns me. UCEA has some great leadership right now and hopefully what Scott McLeod did for CASTLE he can also do for UCEA as he is now the Communications Director. Apparently, there was some debate about which direction to take UCEA in. UCEA needs to find itself in the field and do it sooner rather than later. A LOT of the law people were missing this time. They use the economic circumstances as an excuse, but that is just a facade. The specialty people are not happy with UCEA and I hope UCEA recognizes that. Here is a little suggestion, the purpose for which UCEA was originally created, sounds like a pretty good purpose going forward. 
Internet Access - Horrible and Inexcuseable. UCEA did provide projectors, which is a great step and they should be commended for that, but conference hotels should not be chosen in the future without free Internet Access in the conference rooms. 
Money, money, money. I probably spent $1,200 on this conference and some of that will come out of my own hide. $14 for a scotch. $7 for a beer. $11 for Internet Access. $14 for a burger (which wasn't very good). Even after you pay the $400 flight, $400 hotel room, and $150 dollar registration there are still hundreds of dollars of additional costs.
Overall, it was an enjoyable conference. No conference is ever perfect and UCEA got the big things right at this conference, with the exception of the Internet problem. I really hope UCEA finds it way in the future and if you are a person interested in working in Ed. Leadership preparation, I encourage you to check it out.
Post a Comment | Share Article | Print Article | Email Article 
in Educational Leadership, Technology & Internet 



Entries from October 1, 2008 - November 1, 2008

We Can be Creative With This Stuff! 
Friday, October 31, 2008 at 09:23AM | Justin Bathon 
Lots of people think of the law as a stogy old field that old men with white hair do. Well, sure. That's part of it. But, there is also an exciting, interactive and indeed even creative part of the law and I try hard to instill those creative aspects of the law in my teaching. 

So, it is with some pride that I share some of my student's work with all of you. Sarah Zehnder is a math teacher in Lexington, KY that is training to become a principal. She thinks well in mathematics. So, when I asked her to brief a case, she submitted the typical case brief, but then she also submitted what she personally started with ... a geometry proof. So, below his her excellent and creative work on using a non-legal tool to understand the law. Great work Sarah and I hope the rest of you find this example helpful for understanding that creativity is possible within the law. 
Prove: A basketball tournament is a school sponsored event regardless of location
 
	Statements
	Reasons

	1. MCHS officials play a role in setting eligibility requirements for athletes and approve funding of equipment and also schedule games.
	1.School sponsorship may be found where a school officials schedule, set eligibility requirements for and fund an activity. (Poling v. Murphy - 872 F 2d. 757, 762)

	2. MCHS educate students on more than just textbooks.
	2. The process of educating our youth for citizehnship in public schools is not confined to books, the curriculum and the civics class; schools must teach by example the shared values of a civilized social order. (Bethel School Dist. NO. 403 v Fraser)

	3. MCHS officials encourage students to attend tournaments in which their teams are participants and thus sanctions their conduct.
	3. In the context of sporting events, student attendance at games, whether played at home or away, plays a large role in the success of the team as the so-called "sixth man" often is the difference between winning and losing.

	4. MCHS officials must have greater authority at school sponsored events.
	4. Educators are entitled to exercise greater control over activities which "the public might reasonably perceive to bear the imprimatur of the school." (Hazelwood, 484 U.S. at 271)

	5. The basketball tournament was a school sponsored event regardless of location
	5. This definition is in accord with the legitimate interest in teaching that which is vital to a civilized social order, not being perceived as placing its imprimatur on various conduct and promoting the safety of its students. (1,2,3)
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Letter to the Next President 
Thursday, October 30, 2008 at 12:13PM | Justin Bathon 

Dear Mr. President, 

Congratulations on winning the election to the most powerful office in the most stable democracy in the world. 

I am sure lots of folks are going to be sending you letters about this or that particular issue they want dealt with right away. This is not going to be one of those letters. I am an educator, but you have chosen to not make education a central part of your campaign platform, so I can only assume education will also not be a central part of your administration. That's fine. If you don't feel right now that you are the president that is ready to tackle real accountability for our schools, real funding reform, real technology literacy, real governance reform, really eliminating the achievement gap and all the other real changes that our schools really need ... that's fine. You know what you can do? You can just say education is a state issue. Heck, that is what the constitution would tell you to do anyway. When NCLB comes up for reauthorization next year, just pass some weakened version along the same principles and say your honoring the state's role. That's the easy way out and since kids don't vote ... why try anything substantial? I get it. No worries. 

So, if not education ... then what? Energy Reform? Tax Reform? Foreign Policy Reform? Reducing the Deficit? Healthcare Reform? Something Else? ... That's cool, we need all those things and we need good leaders to help us achieve them. I hope whatever your priorities are you can make some progress toward achieving them, and, let me even wish you good luck in your re-election campaign.

But, all those things that are high on your priority list right now ... they are short term problems; they are important and we need to deal with them, but they don't change the status quo all that much. America with better healthcare is still the America we know, just healthier. America burning biofuels is still the America we know, just cleaner. America with a surplus is still the America we know, just thriftier. There is certainly something to be said for making what we know better. The America that we know is a great country, so I fully understand the temptations to focus on improving on what's already in place. 

But, should you in your sixth and seventh years begin to wonder whether or not you have fundamentally altered this country during your presidency, allow me to make a suggestion. Round about the time you are going to find yourself asking that question, NCLB reauthorization is going to be back on your plate. Now, again, you are going to find yourself tempted to do little. Your potential successors will be asking you to keep the status quo and to let the reauthorization fall to the next guy. Certainly you can see that is what our outgoing president did. My suggestion is at that point, though, don't give into that temptation, but instead trust your instincts and be bold. All those other policies that you are going to spend your first six or seven years improving are important and they will aid in our short term prosperity. Sir, education is not like those other policies. Education is about ensuring a future. It is fundamentally not about the status quo. For the past hundred years we have educated toward manufacturing and we built a manufacturing economy in the United States the likes of which the world has never seen. Our prosperity in the last century was built on the backs of factory workers and truck drivers and plant managers and all the people needed to service them. Both of my parents, for instance, continue to manufacture car bumpers and it allowed them to build a nice home and send their kids to college. In fact, we got so damn good at manufacturing that everyone else around the globe learned and imitated us. But, how do we assure America's prosperity in 2108? Can we expect the America we know today to be similarly prosperous then by tinkering with the status quo? That's a question I leave to you, because that is the one that you are going to be pondering about six or seven years from now. Your going to be asking yourself what did I do to ensure not just the success of my constituents, but the prosperity of their great-grandchildren? 

Mr. President, at that point and in response to that question ... I urge you to be bold. To see a new future for America and build an system that helps our next generation get us there. That is the legacy that our founding fathers have left to you and that is the leadership that is entrusted in the Presidency of the United States of America. George Washington led us somewhere new. Sixty years later Abraham Lincoln led us somewhere new. Sixty years after that, Franklin Roosevelt led us somewhere new. Mr. President, it has been sixty years. Its your turn. 

Good luck Sir, our future is in your hands. 

(In response to Scott's Call - tagged: educationletters08).
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Bong Hits 
Tuesday, October 28, 2008 at 12:50AM | Justin Bathon 
A great video on the famous Bong Hits 4 Jesus case. 
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Professors Freedom to Endorse? 
Monday, October 27, 2008 at 05:30PM | Justin Bathon 
Apparently, at least at Indiana University, it extends within your office, but not your window or on the hallway side of your door.
A campaign sign in an IU professor's office is acceptable, while a sign in the window facing outward is iffy, and a sign in the lobby of an academic building most likely is against the law, school officials said.
Posters, buttons and bumper stickers from individual staff or faculty members are allowed, but the university as an institution cannot make political endorsements.
It is all about the appearance of governmental endorsement. If it looks like the university is sponsoring the statement, no dice. If it is only personal ... fine. The lines here are pretty small. In your window facing in ... fine. In your window facing out ... fired (potentially). Ahh the joys of political season in governmental entities.
Photocredit: Mr.TinDC
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Friday Snippets 10/24/08 - Mad Librarians 
Friday, October 24, 2008 at 08:15PM | Justin Bathon 
Wow - this is highly concerning.

A 16.2 million dollar hazing ruling against UT -Austin.
The N.J. Senate approved the severance pay cap we have been watching lately.
N.J. is also considering taking the compulsory attendance age up to 18.
Arkansas has a lawsuit claiming forced transfers of students because of race. Interesting to see what happens with this one after Parents Involved.
Schools as political pawns ... always frustrating.
What can happen with bad information and panicky text messages to every student.
Taking library fees to the extreme. Reminds me of this Seinfeld episode.
I am going to keep pointing these out, because alternative energy s just a great idea for schools.

This is funny.
Schools are canceling class more because of safety concerns on voting day. I am okay with that. Sends a good message to students that voting is pretty important.

Hit a Jew Day ... What the? h/t Scott McLeod 

Around the Blogosphere:
Mark Walsh has teacher and employee speech cases. Always fun.
Jon Becker (who I feel is probably tired of exchanging emails with me) found time somehow to do this online technology presentation.
Title IX blog has a good case on inadequate facilities.
Jeff Marcus has three good special education cases, including one on settlementenforceability.
Mitchell Rubinstein has the 2nd Circuit refusing to extend Title VII to sexual orientation discrimination. Still not there yet.
Pam Parker at Texas Teacher Law gets a new purple page. Be sure to update your readers. 

And your Friday Fun:

In honor of the world series ... The United Countries of Baseball - I love pictures like this. Nice to see the team with one of the smallest nations in the Series. I am a national league guy (a Cardinals fan for life), but you can't root against the Rays here.
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Palin to Talk Policy on Special Needs Issues 
Thursday, October 23, 2008 at 11:29PM | Justin Bathon 
Anyone that has been following the blog at all the past couple months will know that Jim Gerl, of the Special Education Law Blog, and I have had a bit of personal quest to get something out of the candidates on special education policy (Jim more so than me - and it was his idea to start). So far ... not much luck.
But, alas, our long quest may be about to come to an end. Sarah Palin is expected to give a policy speech on special needs children tomorrow. In fact, it will be her first and only (to date) policy speech whatsoever. Who knew special education issues carried such import!
Of course, I am going to be watching this closely. I have been critical (as have others) of Gov. Palin and Sen. McCain for using a child's disability as a political ploy. So, I have high expectations for this policy address. Since they are billing it as a policy address, I am expecting real policies. Real ideas. Real improvements. Just something real, period. Here's hoping Jim and I will finally be able to rest easy tomorrow night knowing that at least someone has decided to talk seriously about this issue.
Update: Well, just watched the speech and I am going to give it a B. First, only MSNBC (surprise) carried the whole speech. Even Fox News cut her off and CNN didn't even carry it to begin with. She gave the speech in a small auditorium, but the sounds of children were clearly evident, which I think is nice.
Here are some policy ideas: The big idea was choice (vouchers, I assume) for special needs parents. Parents could be given a voucher and then choose where to spend that voucher, either public or private. Another idea was to strengthen NIH for "cures." Also, she advocated for "administrative clarification" and finally she said that IDEA will be fully funded under a McCain-Palin administration.
I am not going to evaluate the policy proposals, but clearly the choice/voucher idea makes little sense to me. Of course, she didn't say how it would actually work, so it is hard to judge. The fully funding proposal certainly is a statement that will resonate with special education advocates and, if it is implemented, would actually help the states.
But, besides the policy proposals, which probably deserve about a C-, she deserves some credit for being empathitic. I think there is genuine identification with special needs parents and recognition of some of the critical issues. She said that schools are doing the best they can, but that parents know that it is just not good enough for their kids. And, I think that shows at least some degree of a higher level of policy critique. This is not a issue where there is a clear bad guy and she seems to recognize that. 
Additionally, I am going to give her a lot of credit for doing it. Yes, there was some pressure as the major media outlets criticized the Republican ticket for a lack of specifics and using Trig Palin as a political ploy, but less than two weeks out there are a lot of bigger issues that can score more political points. She has chosen to use one of the few remaining days in this election to devote to special needs issues. Let's not kid ourselves, Sarah Palin's time in the spotlight is about over. The chances of McCain winning this election are about nill. So, I think there is at least some degree of honor in Gov. Palin's choice to highlight special education issues with her dwindling campaign megaphone.
So, a B. The policy proposals were not great, but the speech serves to highlight special education at least to some degree ... and I think that benefits special education and special needs students.
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Why We Blog? Sort of, I guess. 
Tuesday, October 21, 2008 at 07:50PM | Justin Bathon 
I was really looking forward to Andrew Sullivan's Atlantic Monthly article on Why I Blog. I read it as it I was eating a piece of chocolate thinking here was someone who could articulate all my inner feelings toward blogging in one cogent article. The man has been blogging since 2000 and has an enormous audience, so I was thinking surely this is the guy to sum it all up for us. (And, I was sort of wanting something to talk about at UCEA in a couple weeks when I have a session on why blogging is relevant to school leadership programs - btw, Jon Becker is working hard to UStream that session - fingers crossed). Well, on the article, ... it was a nice read, but I got a few problems with it. 
1. Sullivan clearly views blogging as a offshoot of journalism. I don't. Yes there is a segment of blogging that stems from newspapers and other mainstream media sources, but the vast majority do not. I have a professional blog that is an offshoot more of my research and teaching. Others have personal blogs. Or purely instructional blogs. Do we need to start making real distinctions between different forms of blogs? It wouldn't be such a bad idea because I am not a real big fan of being lumped into the same category as nonsense like this.   
2. Most bloggers don't start with a ready made audience. Sure, some of us get lucky enough to blog for CASTLE, but my three years toiling away without the Dr. in front of my name gave me that opportunity. Very few bloggers get "Within minutes of my posting something, even in the earliest days, readers responded. E-mail seemed to unleash their inner beast." That happen for anyone else? Charlie Russo didn't e-mail me the day I started blogging and question my take on religious issues. Nor did I expect him to. Nowadays I get a good number of folks e-mailing me, but again, this is year 4. I hope people don't get false hopes of some ready made audience from Sullivan's post because ... it ain't happening.
3. Relatedly, Sullivan thinks blogs are highly regulated by readers. "To the charges of inaccuracy and unprofessionalism, bloggers could point to the fierce, immediate scrutiny of their readers." Again, this is probably true if you have over 700,000 hits per day. Not so much true if you only have 100. Frankly, I can say dumb things on here and get away with it, as can a whole lot of other people. If someone doesn't comment on a post within the first few days, it is lost to the Google archive.     
4. "blogging rewards brevity and immediacy" - Yes and no. Here is a really brief, immediate site in the education world (I refuse to use its name). Yet, this site is pretty universally disrespected in the education blogosphere. I do think lots of teachers read it, but there is a difference between getting the lowest common denominator readers and respect in the blogging community. Since most of us are not doing this to generate $$$, respect is as important as hits. Personally, I think Sullivan's blog itself is too brief and shallow on many issues. There is almost no analysis. If I wanted news, I would read MSNBC. News blogs come and go because always posting fresh content is tough because it is not personal. Analysis blogs stay around a long time because the personal analysis IS the content that people are willing to come back for.     
Anyway, there are tons of points in the article that I agree wholeheartedly with. Such as: 
1. "A blog, therefore, bobs on the surface of the ocean but has its anchorage in waters deeper than those print media is technologically able to exploit."
2.  "That [blogging] atmosphere will inevitably be formed by the blogger’s personality."
3. "Not all of it is mere information. Much of it is also opinion and scholarship, a knowledge base that exceeds the research department of any newspaper. A good blog is your own private Wikipedia. Indeed, the most pleasant surprise of blogging has been the number of people working in law or government or academia or rearing kids at home who have real literary talent and real knowledge, and who had no outlet—until now."
4. "But writing in this new form is a collective enterprise as much as it is an individual one—and the connections between bloggers are as important as the content on the blogs."
5. "blogging suffers from the same flaws as postmodernism: a failure to provide stable truth or a permanent perspective."
And more. 
But, I was highly disappointed. This was not the blogging chocolate I was craving. I don't think Andrew and I are on the same page when it comes to this blogging thing (of course, it doesn't help when he cites "the brilliant polemics of Karl Kraus" - ?). Blogging remains for me something too personal for someone else to articulate.
 
Update: Here is Ambinder interviewing Sullivan on Blogging. 
Update 2: Not that we need any more evidence that blogging is mainstream, but George Stephanopoulos is now blogging. 
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Too Predictable - NYC Teacher Politics Ruling 
Monday, October 20, 2008 at 09:02PM | Justin Bathon 
Ahh, sometimes the game is so predictable it is annoying. The NYC teacher's union political buttons case was one of those utterly predictable cases. Here was my prediction on where NYC teachers could engage in political activities.
So, I like the bulletin board case and don't like the campaign button case as much.
Friday, a federal judge in NY ruled: Yes to bulletin boards ... no to campaign buttons.
Shockingly predictable, no? Well, that's the point. This case was a political statement by the union, nothing more. It generated a lot of talk in the blogosphere and some news stories and showed the Obama Campaign how dedicated they were to his administration. As a lobbying campaign, it was fairly well done, actully. Don't believe me? Here is part of Randi Weingarten's statement in response to the case: 
Given that the overall decision preserves our members' legal rights, we will wait until after Election Day to decide whether to pursue the matter further.
Sort of disappointing. I am not a real fan of using the court system for political stunts and that seems to be what happened here. 
Here is more on the case. And Mark Walsh.
H/t Scott McLeod P/C: UCA NYC C6261a
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School Violence and SROs 
Monday, October 20, 2008 at 11:08AM | Justin Bathon 
So, the big story today is the video out of Missouri showing a cop dragging down a student as he attempted to stop a fight in school (here is the backstory). The national cable networks picked up the story this morning. The cop is under investigation and I am not going to comment on the incident. Its a judgment call and maybe he went over the line slightly, although it is certainly not outrageous. 
The thing is, it is exactly the kind of conduct that we expect from cops, isn't it? The way he took that girl down and handcuffed her was textbook and had it been in any other setting rather than a school, he would be getting high fives from everyone. Cops are trained to fight violence with violence. To react quickly and harshly. To control the situation at all costs, including, if necessary, the ultimate violent act (the cop in that video was carrying a gun).  In schools, cops are violence contributors - they are there to do what the teacher's cannot. Now, maybe they deter more violence in the end and that is a kind of lesser evil choice we need to make. But, we have to continue to ask ourselves whether we want that kind of reactionary mentality in our schools. And that is a really hard question.
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I'm a technology hypocrite - Its my job to be. 
Saturday, October 18, 2008 at 11:42PM | Justin Bathon 
Miguel Guhlin today called me a hypocrite. In an earlier post about social networking sites, I had recommended that teachers on the job market get rid of their facebook pages. I stand by what I wrote before because I know school administrators that use facebook to screen out potential teachers. Now, the policy person in me agree's with Miguel's post 100% and when I wrote my post on social networking, I can tell you that the policy and technology advocate in me was cringing. But, I wrote it all the same because that's who I am.
Now, I like a good argument and I don't really mind being called a hypocrite, even on one of the top 25 edublogs. It sort of comes with the territory. In fact, I am happy someone is paying enough attention to the blog to call me out on something. 
But, even though I have been blogging now for a few years, I have always felt distant from the larger edublogging community and I think this little exchange sort of points out why (and why some might see me as a hypocrite). This is not a technology blog and I am not into technology for technology's sake. I am into educational law and policy and I use technology to talk about and give advice on those kinds of issues. My job, the one I get paid for, is to teach educational law and ethics and some other ed. leadership issues to future school officials. Sometimes that requires me to put my personal feelings and thoughts aside in favor of the law as it exists in reality.
So, here's the deal. I am going to pull on the reins of technology, as I did in the post for which I was called a hypocrite. It is my job to pull on those reins. If that translates into me recommending against using technology tools that I otherwise think are awesome, so be it. In fact, I take some pride in being called a technology hypocrite. I am an educational lawyer and an educational policy Ph.D. - my identity is hypocritical. It is my job to simultaneously protect the schools and to change the schools - and those two things almost never pull in the same direction at once. I don't have the luxury of being only an educational lawyer or only an educational advocate. Its my job to be both - and, in fact, I would argue that most school leaders, especially technologically savvy school leaders, are in a very similar position.
So, my name is Justin. And, I am proud to be an unapologetic technology hypocrite.
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Friday Snippets: 10/17/08: No Tattoos! 
Friday, October 17, 2008 at 06:18PM | Justin Bathon 
Lots of stuff this week, so let's get started: 

The administrator retirement caps issue in New Jersey hits formal hearings. If I were school administrators, I would watch this closely as this could be a "coming soon to a state near you" kind of issue.
Painful layoffs in Dallas. They are also fighting over evolution in Texas ... still. And worried about finding ways to teach the Bible. Ahh, Texas, it's like a whole 'nother country.
There is a bi-lingual bill on the Oregon ballot this time that would limit bi-lingual instruction to 2 years. After that English only. 

Some pushback on attendance, special education and NCLB passage rates. This was a nice story and it was on page A1 of the Washington Post ... Kudos, folks. 

A 45 year school desegregation case in Macon, GA finally comes to a close.  They won't know what to do without it.

Another defamation case ... this time against a teacher union's political activities in getting a state senator with ethical issues kicked out. 

The voucher fight in Utah continues (you can pretty much book a snippet about this every week)... please, someone write a book about this. 

New Hampshire school funding suit is dismissed by their Supreme Court as moot. 

And h/t Scott McLeod: No teacher tattoos in Joplin, MO. 

Around the Ed. Law Blogosphere: 

Jim Gerl finally gets something out of the candidates ... although not much. 
 
Mark Walsh has his story on the AEI/Fordham legal history of education forum. It sounds really cool and I wish I could have gone. They said they would put the video up, but I have not seen it yet. If I do, I will post it. 

Mark has a nice detailed post on the immunity issue in front of the Court now. 

Title IX blog has a concerning Georgia teacher harassment case. 

Couldn't agree more with Charles Fox on the political symbol that is Trig Palin. 

The Connecticut Ed. Law Blog has a good point that the ADA amendments may require changes to 504 forms as well. 

Stanley Fish, Sherman Dorn, Andrew Rotherham, & Joanne Jacobs weigh in on the NY political speech controversy. If that case was all about making a widely distributed political statement ... mission accomplished. 

For your Friday Fun: Last weekend I made applebutter (and like I said last week, I burned my hand). Anyway lots of people in my office this week wanted to know about how you made it, so here is a good video from Southern Illinois about our traditions and how we made it (we cooked ours in the kettle but started with whole apples instead of boiling down the day before). We made 150 quarts of applebutter last weekend and only I was injured ... so that's pretty good.
Photocredit: Mommylolly
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Jim Gerl is Smiling 
Wednesday, October 15, 2008 at 10:09PM | Justin Bathon 
Watching the debate now and sort of following along with the liveblogs ... here is MSNBC on McCain's statements on Palin's Vice Presidential qualification that she is a special education expert: 
UNANSWERED QUESTIONS ON SPECIAL NEEDS
From NBC's Domenico Montanaro
McCain mentioned that Palin knows more about the issue of autism than nearly anyone. What evidence is there of that? 
 
Because Palin has a child with Down Syndrome, it can be safely assumed she feels a connection with parents of children with special needs.
 
But what does McCain-Palin specifically want to do about special education? Do they agree with IDEA? Do they want to expand rights for special-education students to private schools? Do they want to increase funding? Do they want more access, by way of funding, to special-ed advocates?
 
McCain also said they want to help find a cure. But how? 
 
The NIH budget has been slashed in the past eight years. Does McCain-Palin propose additional funding, particularly for autism or Down's research? 
 
We don't know. Nothing was or has been laid out.
Well, we new that already, didn't we. I am glad that the mainstream media are also aware of the candidate's lack of statements on special education. Maybe it won't be ignored in the next election. 

Update: By the way, really hated that last question on education by Bob Schieffer. A question to the effect of "by all measures" our education system sucks. That's ridiculous and untruthful and I find it annoying that any question on education has to start with the premise that everything in education is bad. And, bonus annoyance, McCain again went with the line, "Education is the civil rights issue of our time" ... but you already knew that annoys me (2). 

Update 2: Jeez, its so embarrassing. Using a child's genetic disorder, whatever genetic disorder he or she has obviously doesn't matter, as a political tool. Classy stuff. 
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California School Funding in Plain English 
Tuesday, October 14, 2008 at 12:58AM | Justin Bathon 
Here is something interesting. The CommonCraft couple have created one of their "In Plain English" videos about school funding in California. You know their work: Blogs, Wikis, Social Networking, Podcasting, Photosharing, Twitter, and lots more. They are very well known in the Web 2.0 world and are used by some of the biggest companies in the world to explain their products. But, this is the first time I have seen them apply their talents directly to a school issue ... funding in California. The video was paid for by YouthNoise, a social networking site for young adults with causes. Here it is:
Anyway, a couple weeks ago I posted that education needs to do a better job in the marketing and public relations department ... well, here is an instance of better marketing. I am encouraged by this video. We have a chance here to get in on the ground floor of the Web 2.0 marketing world, so we need to be doing more of these kinds of information outputs ... and who knows, we may just get a leg up on the naysayers.  
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From Teaching to Law School 
Monday, October 13, 2008 at 02:49PM | Justin Bathon 
I sort of frequently get asked about going from teaching full-time in a public school to enrolling in law school. Obviously, I did it and I know a lot about it. I always sort of feel bad telling people about being a lawyer and law school as I know that anyone brave enough to think about law school probably was a pretty decent teacher and we need to keep our good teachers in the classroom. But, nevertheless, it is something that happens for a variety of reasons so I wanted to share an e-mail with you that I wrote to a friend of mine that is considering that transition right now. He seems pretty set in his decision and just finished taking the LSAT and was seeking my advice about how and where to apply. I have embedded a few hyperlinks for you. 
I would get all [my application materials] ready and send it to LSDAS or whatever that entity is that assembles all the application information right away. Then I would get the application procedures for all the schools you think you want to go to. There is an LSDAS process and then a separate process for each school's application and you have to do both. 
In order to choose what schools to apply to, use this resource: http://officialguide.lsac.org/
That guide will tell you pretty clearly which schools you will get into if you apply. For instance, just looking at UK's page, the LSAT range is between 155 and 165 with their median at 160. So, when you get your scores back, you will pretty much know if you fit what they are looking for. Then, once you get your scores back, you might want to put in another couple applications. If your scores are high, maybe you try for a big-time law school. If your scores are lower, maybe you send off another couple of lower-tier applications. The scores will pretty much tell you what to do. 
Now, once all your applications are in, I would take a few visits. If UK interests you, I would come down to Lexington to meet with the Ed. Law professor here (by the way, you can find out which schools have ed. law professors by using this resource: http://www.aals.org/services_directory.php -- you will have to go to your local law school to find it, though). If Ohio State is an option given your LSAT scores, I would take a trip there and visit their ed. law guy. You get the idea. It depends on how heavily you are tied to this idea of specializing in a particular field. Any law school can get you a job in a personal injury firm. Not every law school can get you a job in an education firm. If you are heavily invested in getting an educational law job after you graduate, then you need to make sure the law school has the resources that can help you with that and the most important resource is an ed. law faculty member with some decent connections. Also, it depends on the area of the country you want to live in. If I were you and you were comfortable with this, I would ask your principal or assistant sup. who the law firm is for your school district and would ask to meet with them over lunch or something. They would certainly meet with you (it is in their interest to keep their client happy) and they could give you very specific information about the major firms in [Insert Your State Here] and what job paths are most likely to land you a position at one of those firms.
Anyway, do your homework on this. It is a pretty big commitment and your law school will highly dictate the opportunities that are available to you when you finish.
So, that is the text of the e-mail. I am sure I will have more communication with this friend over the coming months, but I wanted to post this one because of the advice it gives about picking schools. The choice of school is an extremely important one in the legal field, much more so than any other field, perhaps. Certain jobs will simply not be available to you if you do not go to the right law school. Education law is still sort of niche field so they can be pretty highly selective on candidates. In order to get your name at the top of the list in education law, it is still sort of imperative to "know someone" and you are not going to know anyone unless you go to a law school and work with faculty that can help you make those connections. 
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Politics, Teachers and Schools 
Monday, October 13, 2008 at 10:00AM | Justin Bathon 
I've never witnessed a more political year than this one. I was back in Illinois this weekend visiting my old school where I taught, watching my little sister get crowned homecoming attendant, going to a wedding and making applebutter (and burning my hand pretty badly - it was a crazy weekend), but politics was topic #1 on everyone's mind. I have never seen my little small town in Southern Illinois so worked up for an election. The economy tanking and who to vote for ... there was no mention of the weather on this weekend. I even experienced a little of this phenomenon. 
Anyway, this crazy political year has spurned some interesting cases, the latest of which is a pretty big lawsuit now in New York. David Bloomfield sent me the big story in the New York Times about it (thanks David) (here is an AP story as well). The UFT is gunning against an (arguably) rarely enforced policy in the local regulations that teachers maintain "complete neutrality" in their duties. Here is the union's press release. Specifically, the UFT has singled out the school district stopping a teacher from posting an Obama banner on the union's bulletin board in a school and campaign buttons. 
Now, the school district seems in a pretty good position on this one as they are only enforcing a regulation that was already on the books. However, there are a couple of limitations. First, there have been a lot of cases regarding union bulletin boards and mailboxes and courts have frequently found in favor of teachers. Arguably, the teachers are not "on duty" when they are in the break room where the bulletin boards and mailboxes are located. So, in their case against posting the Obama poster, I think the teachers have a good case. But, second, on the campaign buttons what's going to happen here is a battle of seldom enforced regulations against traditions. My feeling is that regulations will usually win that fight, but if the union can show lots of specific instances where the regulation was not enforced in the recent past, they will have a shot, although a long one. So, I like the bulletin board case and don't like the campaign button case as much. 
Also, I wonder how far the union will be willing to take this case. Now, three weeks before the election, it makes some nice headlines and makes for good public relations with the Obama campaign, a group the union will undoubtedly lobby heavily if they win the Whitehouse (did you notice that Randi Weingarten spoke at the Democratic National Convention?). But, after the election, this case looks a lot different and looks a whole lot more like something that could be renegotiated in the next collective bargaining agreement rather than fought out in court.This might be one of those cases we might not hear from again. 
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Friday Snippets 10/10/08 - The Slow Down 
Friday, October 10, 2008 at 02:25PM | Justin Bathon 
As if teacher pension systems were not in enough trouble ... excess executive travel too? What about borrowing against the pension funds? There is just no way this doesn't get really, really ugly. 

An example of how schools are contributing to the economic slowdown and how the economic slowdown can affect learning. 

A "gay friendly" high school" in Chicago? 

Polling school vouchers in North Carolina. 

Schools are starting to figure out ways to deal with cell phones outside of a blanket ban. 

Around the Ed. Law Blogosphere

Mark Walsh is keeping a close eye on the Supreme Court activities. 

Wrightslaw has cases of deliberate indifference under Section 504 against the Hawaii BOE. 

Jeffery Marcus at Developments in Special Education Law has an LRE case out of the 2nd Circuit. 

Howard F. has a long-haired Kindergartener winning against a district. 

Jim Gerl has some info on the National Council on Disability and more IEP Implementation. 

Jennifer Marquis at the Connecticut Ed. Law Blog has a little on the new ADA. 

And for your Friday Fun:
Had a weird urge to play Scrabble this week. This is where I did it and it was fun. I hadn't played in years. 
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The E-Discovery Amendments and Electronic Technologies in Schools (Email and Local Documents) 
Thursday, October 9, 2008 at 11:01AM | Scott Bauries 
This is the third installment in a series of posts concerning the amendments made to the Federal Rules of Civil Procedure (the "FRCP") in 2006, most of which concerned the discovery of electronically stored information.  This installment focuses on the implications that the e-discovery amendments have on the use of email by school employees, as well as on the saving of documents on local work stations. 
It is hard to imagine a school district or university in the industrialized world where email is not widely used.  In fact, in most educational institutions, email is the most preferred form of communication because it saves time and paper, and therefore money.  The old ways of sharing information among education professionals through paper memos and fliers sent by inter-office mail are rapidly disappearing, and most educators are increasing their email contacts even with students and parents.  Most school personnel also have their own computer workstations these days, and the vast majority of these personnel keep at least some electronic documents saved on their hard drives.  These recent developments, coupled with the recent e-discovery amendments, give rise to certain issues for educators and school leaders.  
 
The most basic question in the context of this series is: Is information initiated or stored at the local school site discoverable in an action against the district?  The basic answer to this question is a resounding "Yes."  All information at a district site in within the district and under its "custody or control" (the touchstone of discoverability).  Even before the e-discovery amendments, most electronic information was discoverable as "documents" under Rule 34, and subject to the required initial disclosure requirements of Rule 26(a).  As of 2006, the initial disclosure requirements of Rule 26(a) explicitly include electronically stored information, such as archived emails and locally stored files.  The provisions relating to the scope of discovery in Rule 26(b) also now explicitly mention "electronically stored information."  Further, the provisions of Rule 34 (governing categories of information that can be requested in discovery) also now explicitly provide that "electronically stored information" is discoverable.  Of course, "electronically stored information" includes literally anything that is stored electronically anywhere in this school district's property, so anything that is either initiated or stored locally at a school site is potentially discoverable in litigation.
 
How does this work?  In most litigation, the parties (sometimes with the intervention of the court) will agree on a "protocol" for obtaining each others' electronically stored information.  Generally, email is exchanged through a district-wide server, so the discovery of email is at the same time easier, potentially broader, and possibly more expensive than the discovery of locally stored files.  Usually, the parties will agree on some kind of search term (or set of terms), or they will agree to a category of emails (such as all emails in which Principal X is the sender), to limit the information to be produced.  Once that occurs, the central system is searched, the emails are reviewed for privilege issues, and they are produced to the other side.  If, however, litigation involves allegations relating to documents that might have been stored locally on a single computer's hard drive, the issue can become much more complicated.  
 
You see, every single photon of electronic information that exists in a computer's RAM, even for a second, is stored on the workstation's hard drive (if only for a limited time).  This means every Internet site, every version of every document, every pop-up ad, every instant message, etc.  When a file is "deleted" from a computer, it still exists there--it is just not recognized as a file.  The space that the file occupies on the hard drive now exists for "overwriting," but until it is overwritten, a file remains on the hard drive and can be recovered through complicated activities called "computer forensics" (like CSI, but entirely inside your computer).  Also, every file on a computer's hard drive contains "metadata," or information that exists in the file, but which may not be visible when the file is opened.  This metadata can include basic information about the document (creator, last date modified, etc.), but it can also include other information potentially useful in litigation, such as whether the file has ever been copied to a thumb drive.  Parties often fight about whether a requesting party should be able to view metadata, and the courts of the United States are all over the map as to whether electronic information must be produced with or without metadata.  When an adversary believes that a local work station contains information relevant to the action, the adversary often makes a request for the computer itself first.  Yes, the actual computer.  Usually, this request is viewed as too burdensome (how can you work if your computer is gone?), so the parties agree to have the hard drive "imaged," which means that a computer forensics expert is called in to make an exact copy of the hard drive.  Then, the parties fight over whether the requesting party has carte blanche to search the entire imaged drive for useful information (including metadata) or whether the requesting party must request narrower categories of information to be produced from the imaged drive after review by the producing party.  Of course, every litigation is different, but this procedure is pretty standard.   
 
So what does this mean for me as a school-site employee?  Well, in the most basic sense, most of you will, at some point, have some involvement in litigation by or against your district, even if only your electronic communications and files are truly "involved."  Consequently, you would do well to know what your role will be and how you can best prepare for that role if you ever have to fill it.  Often, when litigation begins, you will receive what is referred to as a "litigation hold notice."  This notice will take the form of a paper memo instructing you to cease any destruction of paper or electronic documents until they can be reviewed.  If email is at issue, the notice may ask you to move all of your archived emails into a central folder and refrain from deleting any email until further notice.  Sometimes, there will also be a request that you identify the folders in which your emails are stored so they can be exported remotely.  There will also always be an instruction that you not delete any file from your hard drive.  If you ever receive one of these notices, DO NOT IGNORE IT!  Your district could be subject to heavy sanctions if you do.  Also, it's not a good idea to start moving files around unless you are specifically instructed to do so.  It could create the appearance of impropriety (i.e., an attempt to hide harmful data) once your system is analyzed forensically.  Basically, once you receive a hold notice, you should do exactly what it says and no more.  Leave your system as it was on the day you received the notice, and do not delete anything that comes onto your system from that date forward.
 
These suggestions might cause some of you to ask what you should do if you customarily use Web 2.0 tools such as Twitter.  As I pointed out in the other two posts in this series, only information within your custody or control (or the custody or control of the school district) is discoverable.  It is my understanding that any actual archiving of Web 2.0 material typically occurs at a third-party vendor site, and it would be that third-party vendor's responsibility to save it if it becomes relevant to litigation.  If you do host your Web 2.0 content on your system, though, it is likely that you must save it if a litigation hold is issued.  Also, if your Web 2.0 tools cause information to be placed into your Temporary Internet Files or some other temporary storage area on your hard drive, you should not actively delete the information because it is in your custody and control.  Your school district's attorneys may also want you to disable any automatic "clearing" of the temporary files until further notice.  
 
The foregoing suggestions apply once a hold notice is issued (usually once litigation has begun).  You can also take certain actions to make sure that you are prepared for any litigation not yet contemplated.  First, be careful not to use your school district's email system to send anything that you would not want to appear on the front page of your local newspaper with your name under it.  As a litigator, I have seen all manner of strange, stupid, insulting, and even risque communications and attachments in emails that I have reviewed for production in discovery.  Some of these would merely be embarrassing to the sender, but many could embarrass the district, as well.  Once something is produced in discovery, it has the potential of becoming part of the public record in the case.  Think about that.  
 
Also, remember that a request for email typically includes not only the email itself, but all emails in the same "trail" of emails, as well as all attachments to all emails in the trail.  The more attachments that emails have, the more fighting that will occur as to the "form" of production, and the more attorney time (and therefore school district money) will be required for document review.  Of course, we all must use attachments at times, but some people go way overboard, causing substantial amounts of money to be spent in e-document review in later litigation.  One particularly money-wasting practice is to include in all of your emails some kind of graphic signature or avatar of yourself.  This may seem cute, but each of those graphic images becomes one or more "attachments" to your email when it is being reviewed for production in discovery (at least if your district uses one of the more common review programs, such as Summation), and these attachments are often indistinguishable from other files that may contain scanned legal documents or other relevant data.  In practical terms, let's say that your system has 1,000 emails in which you are identified as the "sender" (not far-fetched at all today).  Let's also say that you have your email preferences set up so that, every time you send an email, the system "signs" it for you, and that this "signature contains a graphic version of your name (e.g., bubble letters) and an avatar (e.g., a frog or something).  Now, instead of 1,000 files to review, the attorney has 3,000--and those are just your emails.  Attorneys charge by the hour . . .  
 
As to your locally-saved documents on your hard drive, the best suggestion that I can make is, to the greatest extent possible, keep all information saved on your workstation strictly professional.  Of course, family pictures and other such material may not cause any problems in litigation (other than the money spent on attorney time in reviewing them for production), but it is a good practice to limit the amount of personal material as much as possible, particularly if that personal material could be viewed as embarrassing to the district or school (or even to yourself).  Above all, be very careful about storing student information on your workstation.  For example, if you use some kind of locally stored grading program (or even an Excel spreadsheet) with individually identifying information on it, you should be aware that the school's attorneys need to know of its existence very early if your work station has been requested in discovery.  Often, this will allow the attorneys to make a timely and proper objection to production based on confidentiality, and you will have helped them immensely.  

Of course, I am just scratching the surface here, and I do not mean to make the e-discovery process sound unduly scary.  For the most part, e-discovery has improved the litigation process, but we all must be aware that this new area of law is both relevant to our daily work lives and far from clearly defined.  My final post in this series will address an open question on conflicts between the FRCP and state law. 
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Revisioning the Justification for School Employee Legal Education 
Tuesday, October 7, 2008 at 02:53PM | Justin Bathon 
So, for my scholarly post for the week, I am going to talk about my democratic vision for school law. I have been teaching school law for a few years now and I have been consistently struck by the idea that we education law folks are very good at teaching our content areas such as torts and contracts (I would argue we do the best job in all of ed. leader prep., but that might get me in a little trouble). However, in my experience, we are not so good at teaching about the law or providing a vision for why school personnel need to know about the law. Specifically, I do not think we are talking nearly enough about how democracy works, the school's role within democratic systems, and how the school code is nothing but a public articulation of their intentions for schools. 

I've read a lot of school law texts and democracy is rarely, if ever, mentioned. I just did a quick scan of all the school law texts on my shelf and I didn't see the word democracy mentioned in any of their opening pages. This is very unfortunate in my opinion because we are failing to articulate the fundamental justification for our work. 

So, if not some democratic rationale, you may ask, how do we currently justify legal education for school personnel? Well, there are a few different patterns. First, there is the "your gonna need this" tact ... consider Alexander and Alexander (1):
it is necessary for the school law student to be versed in certain fundamental concepts of the American legal system and to be able to apply this knowledge to situations that daily affect school operation. 
Then, there is the fear tactic ... consider Underwood and Webb (vii):
Education is rife with laws, regulations, processes, and procedures. Educators are expected to know and act within all of these boundaries. Classroom teachers face a daunting array of legal responsibilities and confront myriad legal issues on an almost daily basis. ... America has become an increasingly litigious society. [Cite Stats on lawsuits and fear of litigation].
Of course, there is the fixing misunderstandings angle  ... consider Thomas, Cambron-McCabe and McCarthy (xii):
Many teachers and administrators harbor misunderstandings regarding basic legal concepts that are being applied to education institutions. As a result, they are uncertain about the legality of daily decisions they make in the operation of schools.
A popular one these days is the "preventative law" argument that can supposedly save us all money ... consider Redfield (xii):
Understanding the law will help educational leaders in discerning current responsibilities as well as in predicting future responsibilities and liabilities. Such understanding can help educators and advocates in determining what is and is not a legal issue, when to appropriately consult legal counsel, and how to minimize conflict.
And, then there is sometimes a "its your responsibility" tact. Consider this single line, without any further articulation, from Russo (1): 
"Public schooling in the United States is an instrumentality for carrying out a function that society agrees is a desirable one, the education of all children of all the people." 
Then, the books all launch into the constitution, federalism, school boards, the judicial system ... and then into topical areas ... torts, church/state, special education, etc. And many go directly to largely caselaw with some followup analysis. All of the texts have a little more to say and admittedly I quoted only the parts most relevant for this entry, but none go over 1-2 pages of additional explanation about the nature of law in the representative, constitutional, liberal democracy that is the United States and the various states within it.    

Now, all of those above quoted statements are absolutely right in my opinion and I do not disagree with any of those reasons. But, where do students understand democracy? Where is that chapter? An understanding of democracy is essential to leading public organizations in this country, yet we assume people come ready-made with such an understanding to our ed. law courses, do we not? We assume they understand that votes translate into representatives who propose ideas some of which are adopted and that this is the public's articulation of its intent. We assume they know why schools exist and how they exist and how, if we wanted to, we could stop their existence. 

Consider Russo's quote above again, because that quote gets at the heart of what public education is. But, where is the next sentence? What society? How and when does society articulate that? Where and who is responsible for all this? And, how do those questions influence our understanding of law, policy, education, schools, employees, students? Yes, these questions are tied in with the legal framework, but how do we understand what the commerce clause is, not just what the commerce clause says? And how does all that influence the rationale behind providing educational law instruction to future educators? 

So, since this post is too long already, here is a vision I would like to see be articulated more frequently for what school law is and why we need it. I would be interested in hearing your thoughts both pro and con as I have not fully articulated this yet myself, but it is an idea I have been playing around with for a couple years: 

School leaders and other personnel are relegated the democratic responsibility to provide for the nation's future, i.e. it is one of our democracy's ways of ensuring its continued existence. Fundamentally, that is what the American people, including people in your local community, are asking of our schools and school employees are hired to carry out that fundamental mission in varying capacities. Education is merely an investment in our collective futures and school law is nothing more than an instructional manual toward that end. The laws related to schools are the rules by which we shape that future, as laid down by the existing citizens. We can make our classes more complicated than that if we want to, and I would suggest that good school law courses introduce elements of change and progress within those rules, but the rationale for instruction in school law is that simple and should be more fully articulated as such. 
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Just Fire Them All 
Monday, October 6, 2008 at 05:47PM | Justin Bathon 
This Mt. Vernon, Ohio teacher religion case just gets worse and worse. It has gotten so bad I am extremely surprised the lawyers for the school district even let this get to trial. If I were the school's lawyer in this case, I would settle no matter the price. I have blogged about this case before, and in that post you can hear the teacher try and defend himself (unsuccessfully). Anyway, now that testimony has begun the focus has shifted to the administration (the ones with the deep pockets). Here is what the superintendent had to say on the stand: 
Mount Vernon's school superintendent testified today that he didn't think burn marks that 8th grade science teacher John Freshwater is accused of placing on a student's arm were abuse that needed to be reported to child protection authorities. ...

When R. Kelly Hamilton asked Short if he thought Freshwater was capable of abusing a child or mixing religion in his classroom, Short replied: "It's not his character to abuse a student. But it is part of his character to promote his religion."    

The parents of Zach Dennis, 14, have sued the school district and Freshwater, saying that Freshwater used a laboratory device that puts out 50,000 volts of static electricity to burn a cross on Zach's arm in December.

"I do not believe he meant to hurt the student," Short testified yesterday, "but I do believe it was a cross."

And whether Freshwater meant to hurt Zach or not, Short said of pictures of the marks, "it looks like an injury to me."

Short also testified today that at least three other teachers had used the device on students. He did not say whether any of those students were injured. One teacher told him that she made a "quick motion" with the device on a student's arm, Short said.
This superintendent must not like his job or his school all that much because he clearly wants to be fired and is going to cost his district a TON of money because I don't know how you win a case after testimony like that. Essentially, here is what he is saying ... "yes, I knew he and other teachers burned students with electricity ... no, I didn't do anything about it. If that's not bad enough I also knew that he was proselytizing in the classroom and I did nothing about that either." 
Fired. End of story. I wouldn't even let him come into the office tomorrow. 
Here is what you got going on. A teacher burning crosses into student's skin and openly proselytizing on the job. Other teachers also using this electric device to burn students.  A principal that seems scared to do anything about it and a superintendent turning a blind eye. ... Just fire them all, revoke their licenses and start over. And, while we are at it, I would think about firing the school district lawyer as well. 
This is a great example of what can happen when people don't speak up about the injustices they witness ... kids get hurt while the Constitution lays in shreds on the floor. 
h/t Scott M. 
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Does Yoga Violate the Establishment Clause 
Monday, October 6, 2008 at 09:08AM | Justin Bathon 
Here is an interesting one out of New York. Some parents there are objecting to the school's use of yoga to relieve stress before exams because it violates the Establishment Clause of the Constitution. 
What's that ... you didn't know yoga was a religious activity? That all the folks down at the local health center were really engaging in worship each morning? That all those yoga books were actually religious texts. That doctors prescribing yoga for carpal tunnel were really missionaries? That the 13.4 million Americans out there engaging in yoga type activities were really connecting with the Gods (plural).   Me neither, actually. But, the parents are right in at least a historical sense. Yoga stems from Hindu mental and physical discipline practices. 
I think this is an easy one, even if we allow that yoga is somehow closely connected with Hinduism. The Supreme Court has ruled on numerous occasions that some religious symbolism (Jesus-less crosses) or activities (Christmas) have moved somewhat out of the bounds of religion and have become so much a part of the fabric of America that it is permissible for schools and other public organizations to engage in those activities. In essence, the idea is that these are historical activities, not religious activities. A term we use to refer to this is ceremonial deism. This is the rule that allows for "In God We Trust" to be on our dollar bills, to say a prayer before opening sessions of Congress, to justify the "under God" in the Pledge of Allegiance ... you know what I am talking about. Most of these practices in the U.S. stem from Christian traditions, but here we have a good example of one stemming from the Hindu tradition; nevertheless I think the theory applies just the same. Yoga has become so ingrained in our fabric that we have tended to forget (or never learn) its religious ties. Yoga is a part of our history now, so even if a court were to draw a connection between Yoga and Hinduism (which I sort of doubt it would anyway), I still think it would not violate the Establishment Clause. So, everyone should relax on this ... and if not, maybe a little yoga would help. 
Photocredit: kk+ - h/t Scott McLeod
2 Comments | Share Article | Print Article | Email Article 
in Church-State 

Friday Snippets - 10/3/08 - Officially a Resident of the Bluegrass 
Friday, October 3, 2008 at 05:04PM | Justin Bathon 
A quick edition this week. Spent today getting my Kentucky driver's license (which was surprisingly easy) and writing. Lots and lots of writing lately. I am realizing that more and more the professional career choice I made was ... author ... as I do more writing than just about anything else. 

First, an update on the ed. law academic job market. Well, its not looking good so far. I added another position to my list this week, but still it is a little bleak. The real missing players are the large state schools. Maybe they will be coming on the market soon. I will keep my eye on it, but so far the academic market just looks to be depressed generally this year. Speaking with my colleagues around the country, many of them reported to me that their universities are just not in a position to fill openings. Could have something to do with this. 

Someone needs to write a history of the Utah school vouchers fight. There is just too much juicy stuff not to. 

Making a "Blue" political statement in school? 

Been hearing way to much about sex ed and Alaska lately. 

Arizona considers affirmative action in law schools. 

Texas scientists say don't water down evolution in the state science curriculum. As I told my students last night ... the fight for Intelligent Design may be nearly over, but the fight against evolution generally is as strong as ever.

As Maryland shows, certification of all child care workers is on the horizon.

The nationwide crackdown on teacher sexual misconduct laws hits California this week.

Normally, I don't touch much higher ed., but the firings at the University of Iowa are really causing a stir.

Wiretapping buses? Maybe in Pennsylvania. Frankly, this Arkansas turning buses into virtual classrooms idea makes a LOT more sense. If we are going to be wiring up buses, let's do it with something that actually helps kids. 

    
Around the ed. law blogosphere:

Mark W. has the Supreme Court's education law cases roundup so far for this term. That kind of effort is very helpful to folks like me, so thanks Mark. Mitchell R. points us to where NSBA is tracking the possible ed. law supreme court cases here.   

Charles Fox has info on the ADA Amendments that became law this week. 

Howard F. has a school's "folding Jesus under" being approved.  

Erin B. has the Indiana transgender prom dress case surviving dismissal motions. This is an interesting little case and I am glad Erin is keeping an eye on it.    

Mark Ames at the Principal's Policy Blog has some good posts on recent federal activity worth reading.

Jim Gerl continues in his quest to get the candidates to answer special education questions. Me? I'm giving up. Its getting too close to the election for the candidates to be responding to inquiries like this now. My tact was to specifically target Obama and McCain education surrogates and try to get a response from them. But, even they are apparently instructed to stay away from special education law. This whole quest by Jim and I is sort of a sad story on the place of special education in this county. It takes one of the candidates to actually have a disabled child for anyone to actually pay attention to it and even then, they don't come up with policies or really even talking points. Very revealing (and disappointing).   
And finally, I recommend this post at my sister blog Dangerously Irrelevant on the legal accessibility of public information ... in an information age. 


For your Friday Fun: I registered to vote today, in some part aided by this video and the upcoming deadlines (not that I am easily convinced by celebrities).
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The E-Discovery Amendments to the Federal Rules of Civil Procedure and School District IT (document retention systems) 
Wednesday, October 1, 2008 at 04:23PM | Scott Bauries 
This is the second installment in a series of posts examining the effects of the amendments made to the Federal Rules of Civil Procedure (the "FRCP") in 2006 on technology use in schools.  In the initial post, I provided a broad overview of the discovery process and the role of electronically stored information within it.  This post concerns the role of the IT staff of the school district or school site in e-document management.  Based on the results of additional research, this post also attempts to further explain a misconception identified in the initial post in this series.
 
The e-discovery amendments added several new requirements to the FRCP.  Several of these are directly relevant to school district IT personnel.  First, both Rule 16 (governing initial scheduling conferences with the judge) and Rule 26(f) (governing the parties' initial planning meeting prior to the Rule 16 scheduling conference) were amended in 2006 to expressly require that opposing parties discuss and create plans for the scope and form of discovery of electronically stored information right after litigation begins.  Rule 16 also now explicitly empowers the judge to resolve any conflicts in this area prior to the commencement of discovery.  Second, Rule 26(a) has been amended to require that, prior to discovery, the parties disclose to each other the nature and location of any electronically stored information that each party will use to support its claims or defenses.  These changes require that a school district's lawyers know at least four things: (1) what kinds of electronic information are stored in its systems; (2) the location of this information; (3) the content of this information (or whether the information can be searched by content); and (4) the possibility and likely cost of accessing the information.  This is where school IT people become very valuable to a school district's lawyers.  
 
To begin with, I return to a misconception that I identified in the initial post in this series.  In that post, I stated that school district personnel have mistakenly concluded that the adoption of the e-discovery amendments made it a requirement that all school districts now archive every single bit of electronic data passing through their systems.  This misconception had led many school districts to effectively prohibit the use of essentially non-archivable media, including various Web 2.0 tools like this blog.  I have recently discovered that the source(s) of this misconception and the resulting overreaction at the school district level could have been a few "articles" published by providers of electronic document management services and widely read in the IT community (though not so widely read in the legal community).  I assume that the intentions of these providers were benign, but it appears that, in their quest for new customers, they have allowed their marketing materials to imply (and in one case explicitly state) that all electronic information passing through an orgainization's server must be archived.  Of course, these claims are followed by descriptions of the great archiving and information management services available from these providers.  To clear up any misconceptions generated by these publications or any others, I repeat my statement from my initial post that the FRCP do not independently require the archiving of anything prior to litigation (or at least the reasonable expectation of it).  The FRCP are rules about procedures to be followed by parties and lawyers during litigation.    
 
Does this mean that school district IT personnel can now forget about the FRCP?  Absolutely not.  Does it mean that we can all stop archiving everything?  Not if you want to be smart and proactive.  You see, despite the fact that the FRCP do not require the archiving of every bit of electronic information that comes through your system, if your district is sued, you really must have a clearly defined process for managing your electronic information.  The amendments described above should give you some clue as to why this is so.  For example, the district's lawyers do not want to show up at the scheduling conference before the judge and have to argue that the school district never saves anything.  That argument would be implausible and would probably run counter to at least some substantive laws (such as state laws requiring the retention of student records).  Also, certain archived files may contain confidential student data or similar sensitive information, and IT personnel should be able to apprise the attorneys of the locations of these files, so they can make appropriate objections or seek protective orders to prevent making the information public.  Thus, you should be able to instruct the district's attorneys as to the nature, location, and likely content of the information that the district does store, so the attorneys can participate in their scheduling meetings and make their initial disclosures.  Knowing these facts may be made easier through the use of a private electronic document management service, but it does not follow that you have to employ one of these services to save everything electronic.  
 
Another reason to have a clearly defined electronic document management system that can be explained in clear terms to a judge is because it could provide your district with a defense to a motion for sanctions or a potential contempt citation.  The amendments to Rule 26(b) (governing the scope of discovery) and Rule 37 (providing for sanctions for failure to participate in discovery) provide the reasons.  Rule 26(b) provides that the general scope of discovery extends to any non-privileged information in the custody or control of the party from whom it is requested.  However, Rule 26(b) also limits the scope of discovery of electronic information, providing that a party need not produce such information if the party can show that it is not reasonably accessible due to undue burden or cost.  Having a clearly defined document management system aids in meeting this burden.  Of course, the opposing party can overcome this defense if it can show good cause for needing the information, but courts are more receptive to parties who truly understand their systems and can explain why certain documents are effectively irretrievable.  Similarly, Rule 37 provides a party with a defense to a motion for sanctions for failure to provide requested information if the party can show that the information has been "lost as a result of the routine, good-faith operation of an electronic information system."  Case law has applied this defense to systems set up to delete information that is of a certain age, for example.  IT people can assist the school district's attorneys by being able to (1) explain how the electronic system determines which files to automatically delete; and (2) justify the procedures (for example, by explaining the burdens that retention would place on the system's storage capabilities).  Of course, once a lawsuit is filed or is reasonably anticipated, the school district's attorneys will typically issue what is known as a "legal hold notice," which will require that even routine destruction or deletion of documents cease until further notice.  Thus, even in the absence of a motion for sanctions, IT personnel should have a good handle on what the system automatically deletes and how to stop this process if necessary.
 
The final reason to have a clearly defined document management system arises out of Rule 34 (governing the discovery of electronically stored information specifically).  Rule 34 provides that electronically stored information is discoverable.  It also provides that it must be produced (if relevant, reasonably accessible, and non-privileged) "in a form or forms in which it is ordinarily maintained or in a form or forms that are reasonably usable," unless the parties or the court determine otherwise.  This rule requires of IT personnel that they be familiar with the forms in which all archived materials are maintained.  Much litigation exists over the question of the form of production, and the main reason for this litigation is metadata.  For those readers with little IT background, metadata (which my colleague Dr. Bathon appropriately refers to as "breadcrumbs") consists of information "behind" a visible document, such as the author(s), versions, dates of creation, modifications, uploads, and many other potentially revealing bits of information.  For obvious reasons, producing parties always want to produce information in a sanitized format (e.g., as imaged files with no metadata), while requesting parties always want the data in "native" format (i.e., containing all metadata).  Much money has been spent on these fights.  In litigation, school district IT personnel should be able to assist the district's attorneys by explaining the nature of the metadata in the documents, and this, like all the other functions outlined in this post, requires a clear understanding of the storage mechanisms used in the district.  
 
Hopefully, this very general overview of the IT issues created by the e-discovery amendments will help.  My next post will focus more on the technologies that teachers and principals use every day and the implications that the e-discovery amendments have upon the use of these technologies.
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Entries from September 1, 2008 - October 1, 2008

It's Banned Books Week! 
Tuesday, September 30, 2008 at 04:28PM | Justin Bathon 
Here is the American Library Association's webpage for it. Here is their page on the most frequently challenged books and authors for 2007. Toni Morrison's books come out of the top 10, but she still remains the fourth most frequently challenged author. 
As far as the legality of this stuff goes ... it's legal to ban books if that is what the school board wants to do. The only exceptions to this are that if the school board has a procedure in place that it does not follow (see this case) or if the board is discriminatory against a particular group or viewpoint (see this case for instance) in their decisions. But, most of the time, it is perfectly legal to ban books from schools. 
(I got some kind of timing by the way; I am teaching instructional issues this week in my school law course. Hope my students are paying attention!) 
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Monday
29Sep
Short Selling 
Monday, September 29, 2008 at 09:57AM | Justin Bathon 
That is what I taught my high school students to do. The students had to take an accounting/resources class at the high school I taught in and under my Title I job it was my responsibility to help the struggling students. They spent a good deal of the course learning about stocks and financial markets and played a simulated stock market game that spanned three of the four months of the course. As part of that, we taught them hedge funds and short selling and other useless concepts in retrospect. A couple extra lessons in debt (and staying out of it) probably would have served them much better than understanding short selling. The game we should have been simulating to them was "Can You Make Your Monthly Mortgage?" 

Even though we see everyone on TV trying to skirt responsibility in this mess and no one is blaming the education system (yet), we still need to reflect on the information we were providing our students. I can tell you I feel some responsibility for playing the stock market game when we could have been learning something that had real application to their lives.
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Friday Snippets: 9/26/2008 - Interesting Times 
Friday, September 26, 2008 at 02:49PM | Justin Bathon 
We are sure living in some interesting times, no? Everyday lately we get word of news that would have consumed months of newscycles. Last night hearing that Washington Mutual failed ... I didn't even blink - this is old hat by now. What are we going to do next year when all this settles down again? 

Boy, this Chicago thing just gets more interesting all the time. Now, Rep. Meeks, the boycott leader is threatening to have 6,000 protesters outside Wrigley Field for the first MLB playoff game. 

Georgia's school funding suits take an odd new turn. The Governor has asked for an inquiry of whether districts may use taxpayer dollars to fund these lawsuits. 

Why the N.J. Supreme Court should not be administering their school funding system. 

A challenge to the Texas minute of silence law. 

An Indiana AG candidate proposes including school related (but not employed) personnel (like bus drivers) in child protection laws. 

Can't be both a teacher and on the school board at the same time in Nevada. 

Illinois loses $221,000 in lost governmental contributions for every dropout. And they have a lot of them, according to a new study.

More evidence on why Supp. Educ. Services are not working like they thought they would. 

A FOIA case for a college administrator. 

Health Insurance costs are a problem in Arkansas. 

This was odd. Vetting, anyone? 

Around the Ed. Law Blogosphere:

A new ed. law blog to report this week: Developments in Special Education Law. H. Jeffrey Marcus has been posting for a while, but I just came across him now. He seems good at providing briefs on special education cases that come down. I added him to my blogroll. If you know of other ed. law blogs I don't have in my blogroll, please let me know. 

Wrightslaw has a N.C. special education student abuse case. 

Erin Buzuvis has a good post on ending the Title IX Blame Game. 

Mitchell R. points out a good resource for folks interested in getting a law school job: Legal Scholarship Blog. Here is a link from the Legal Scholarship Blog (RSS) of Law School Based Legal Conferences in Education Law. 

Mitchell also pointed out this revealing clip of Greta can Susteren talking about law school grading. 

Connecticut Ed. Law Blog has a case on cross-examining witnesses at sch. disciplinary hearings. 

Pamela Parker has guidelines on class sizes in Texas. 

The Integration Report is back after a couple month hiatus. 

Friday Fun: Apparently, its a bad idea to lie to David Letterman - especially when he finds out in the middle of the show. I love Keith Olberman's face during this whole thing. Like I said, we live in interesting times lately.  
Google Document Link: Friday Snippets: 9/26/2008 - Interesting Times.
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The Recent E-Discovery Amendments to the Federal Rules of Civil Procedure and Communicative Technologies in School Districts (Intro) 
Thursday, September 25, 2008 at 01:27PM | Scott Bauries 
Hello to all readers of The Edjurist. I want to thank my colleague, Justin Bathon, for allowing me to share my ideas as a contributor to this forum. My first set of posts is partly inspired by an online discussion (see comments) that Justin forwarded to me. The discussion at Wes Fryer's blog in part concerned the implications that the December 2006 e-discovery amendments to the Federal Rules of Civil Procedure (FRCP) have upon technology use in the schools, particularly Web 2.0 tools such as blogs, wikis, podcasts, Wimba, social networking sites, and microblogs. 
In reading this limited exchange, it occurred to me that the issues generated by the recent amendments may have caught some school district officials off guard and could have caused them to form misconceptions about the import of the changes, so I have designed this series of posts to offer both a basic primer on the most important changes made in 2006 to the FRCP, as well as some thoughts as to how these changes affect the daily work of school officials. The Honorable Lee Rosenthal has already introduced a seven-part overview of the amendments themselves in the Yale Law journal Pocket Part, and I do not seek to duplicate his efforts here. My purposes here are instead to (1) demystify the discovery process, as well as the recent changes made to it concerning the treatment of electronic information, for education practitioners; and (2) offer some thoughts as to how school leaders and teachers might approach their jobs with the amendments in mind. 
The provisions of the FRCP that are the subject of this series of posts mainly focus on discovery issues. For those with little to no legal background, discovery is a term that we use to describe the various means by which opposing parties in litigation (and sometimes third parties) can be required to share information (potential evidence) with each other. The FRCP governing discovery do not explicitly regulate any activities that occur prior to the onset (or at least the imminence) of litigation. Once litigation has begun, though, the discovery rules govern, among other things, (1) the information that must automatically be shared with an adversary; (2) the information that may be requested from an adversary; (3) the information that may be withheld from an adversary; (4) the procedures for requesting and withholding information; and (5) the consequences of overreach in seeking or withholding information. 
The FRCP amendments adopted in December 2006 mainly altered the existing discovery rules by introducing explicit provisions governing the treatment of “electronically stored information” throughout the litigation process. Most refer to these provisions, among others, as “the e-discovery amendments.” I will address the implications of the specific changes to each of the rules in future posts, but I want to use this introductory post to address the general discovery process and the role of electronically stored information within it. 
To begin with, the discovery process does not actually commence until a complaint is filed (or at least until such time as a potential school district defendant reasonably anticipates that it will be sued for some specific thing). Does this mean that discovery is irrelevant until litigation is imminent? Absolutely not. It is a very common practice for companies and governmental entities to design many aspects of their organizations with the prospect of eventual suit and discovery in mind. For example, a district may design its paper filing systems to facilitate easy retrieval and review of relevant information. Or a school may have the practice of creating transcripts or other records of all parent-teacher-student meetings. Each of these actions, however, is a business decision. That is, the action is not compelled by law, even though the action may be advisable considering the litigious nature of our society. 
Further, the discovery rules—as they relate to opposing parties in litigation—only apply to information that is in the possession or control of a party. If a school district or employee once had possession or control of certain information, but the information either no longer exists or is now in the possession or control of someone else, then the district or employee cannot be required to produce the information to an adversary in litigation and cannot be punished for the failure to produce it, with one very important exception. If the district or employee no longer possesses the information because the information has been negligently or intentionally destroyed as a direct response to the fact or prospect of litigation, then sanctions can result. 
Finally, until recently, electronically stored information has always been treated similarly to physical documents in discovery. That is, a request for, say, emails on a specific topic or authored by a specific individual has always been reviewed and evaluated as though it were a request for physical paper memos or letters. However, as the legal community came to understand the nature of electronically stored information and to use it more frequently in litigation, it became clear that the existing rules were inadequate in dealing with such information. Recognizing this problem, the e-discovery amendments introduced some specific procedures and safeguards relating to the treatment of electronic information. However, the fact remains that electronic information consists essentially of "documents and things," just not in a physical format. 
With these concepts in mind, it would be best to first explain what the e-discovery amendments did not do. As I mentioned above, the e-discovery amendments for the first time introduced into the FRCP explicit provisions regulating the disclosure and production of electronically stored information. Since then, a misconception has developed among some public education practitioners that institutions using such information must therefore now archive all electronic information in case it is later needed in discovery, despite their prior practices and despite the lack of any anticipated litigation concerning the information in question. No such independent duty was created by any of the e-discovery amendments adopted in 2006, and no such duty exists anywhere else in the FRCP (although state education laws or administrative codes may require otherwise). As I will explain further in a future post, under the FRCP, an institution may be required to halt the routine destruction of electronically stored information once litigation has begun, but outside that limited circumstance, the e-discovery amendments do not require the archiving of any electronic information not previously stored. 
As to the use of Web 2.0 technologies in education, then, it is unlikely that the e-discovery amendments will reach much of this information because, if it is stored at all, it is usually stored by a third party, such as a blog hosting site (and is therefore in that party’s possession and control, rather than the district’s). As to the use of other electronic communicative technologies, such as email, the amendments clearly apply, and the remaining posts in this series will address the specific changes that were made to the FRCP and how they impact the daily work of education practitioners and leaders who use these technologies.
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Heard Enough From Me? 
Thursday, September 25, 2008 at 10:16AM | Justin Bathon 
I am introducing a new feature here today: Edjurist Contributors. The contributors will be multi-post authors, thus, they are more than just guest-bloggers and deserve a term appropriate to their role. The contributors bring additional specialized knowledge to the blog and its audience, as I think you will quickly realize from our first contributor who I describe below. As this blog has matured over time, it has begun to fill a scholarly niche and has moved beyond me just posting random ed. law news stories and has become more a place for learning and discussion. Rest assured I will continue to post news when I come across it (or it is sent to me), but we are going to try to do at least one mid-week scholarly post per week that is geared toward professional development and discussion. I think that fits well with our new association with CASTLE and the recent broadening of the Edjurist site over the past few months. 
So, today we are introducing our first Contributor: Scott Bauries. Scott currently is an Assistant Professor at the University of Kentucky College of Law and I am glad to have him as a colleague at UK. Soon enough, we will be calling him Dr. Scott Bauries as he is close to finishing his Ph.D. - which, like me, will be his second doctorate after his Juris Doctorate. His degrees are both from the University of Florida. Scott has been a federal law clerk for the Eleventh Circuit. Scott also worked for McGuireWoods, a very prestigious national law firm. But before Scott engaged in his legal career, he was a high school English teacher in Florida. Among his many specialties are school finance and civil procedure. In his first series of posts, he is going to address the e-document discovery requirements of the Federal Rules of Civil Procedure that seem to have caused some confusion about what electronic communication schools need to be permanently storing for future litigation, especially in light of new Web 2.0 activities. Sounds fun, eh? So, please join me in welcoming Scott by reading and commenting on his posts in this series. 
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Students, Speech & Politics, 2008 Edition 
Tuesday, September 23, 2008 at 05:10PM | Justin Bathon 
Well, its official, another political season is upon us and with it comes another round of student speech cases. Here is the first one I have seen this season. An 11 year old in Aurora, Colorado wore a shirt that said "Obama is a terrorist's best friend." Here is a picture and here is a video of the student defending himself. The student is claiming the school violated his First Amendment rights when they told him to remove it.  
So, inflammatory? Disruptive? Seventy-nine percent of the 20,500 votes in the news story's poll of the issue thought it was not appropriate for the school to punish the student. Anyway, I guess we will find out. The father has promised to file a lawsuit (but I like the school's chances).  
h/t Scott McLeod
Update: Eugene Volokh disagrees with me on liking the school's chances. 
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Perhaps they will decide this time? 
Tuesday, September 23, 2008 at 03:01PM | Justin Bathon 
BoardBuzz has a good post on the potential case out of Oregon that may decide the Tom F. issue ... if the Supreme Court agrees to hear it. As BoardBuzz notes, that will depend on Justice Kennedy, who, at the last minute, recused himself in the Tom F. case leading to a one page per curium decision. The Court split on the issue of private school reimbursement of special education services without public school knowledge 4-4, so the lower court decision was affirmed by rule. Marcia Coyle had a nice summary of the case on the Newshour. 
BoardBuzz applauds the district for sticking with the case all the way to the Supreme Court to try to provide resolution on this issue and I couldn't agree more. I have not read this specific case yet, so I won't give my take on it, but as a general principle I do think public schools need to be involved in placement decisions, even when public schools are being uncooperative or don't offer appropriate services. For better or worse, the public school is the guardian of the public dollars that will be used to fund private placements, so they need to be involved in those decisions. Rest assured, if the Supreme Court agrees to hear it, I will provide a more detailed take as the case approaches. 
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Potential Employers Part of Your Social Network 
Monday, September 22, 2008 at 01:08PM | Justin Bathon 
Careerbuilder.com did a survey of hiring managers and found that 22% check a potential employee's social networking sites prior to hiring that person. That is double the amount that responded they checked those sites just two years ago. 
Although my guess (it would be interesting to do a study) is that a smaller percentage of schools are checking those pages prior to hiring teachers, assuredly an increasing percentage are. I would fully recommend that employers do find out all the public information about potential employees available online prior to hiring them. Of potential new teachers on the market these days, I would guess that somewhere between 60 and 80 percent of new pre-service teachers have social networking sites just from informal surveys I did of my pre-service teachers at Indiana University. So, there is a wealth of information available there that potential employees have chosen to make public.  
Now, if you are a new teacher on the job market, I would just get rid of it for the time being. I know there are private options and you can clean up your site and make it respectable, but there is just too much unprofessional stuff on those pages to make me feel comfortable recommending you keep it. One of the biggest issues are other people leaving messages for you that are seen on your page. While you can most certainly control the content you put on your site, it is much more difficult to control the content others post to your site, such as their pictures which show up as "friends." For instance, on my wife's Facebook page, people frequently "hug" her or "poke" her and other silliness. A good friend of mine is a pastor, so I thought if anyone should have a clean Facebook page, it would be him. Sure enough, some of his "friends" were holding beer bottles and posing in not so flattering positions. That is not what you want potential employers seeing because the people making those hiring decisions are not going to be familiar with the norms of the social networking world and are going to see these as oddities and reasons not to hire you. I hate recommending that, but that is how it is for the time being. Feel free to disagree in the comments. 
Either way, in the courtship that occurs between potential employers and employees, social networking sites are increasingly part of the scene so both sides need to figure out how to use them to their advantage. 
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Friday Snippets: 09/19/08 - In the market for land? 
Thursday, September 18, 2008 at 11:25PM | Justin Bathon 
A forgotten element in this financial crisis: teacher's pensions. 

Utah's turning its attention from vouchers to merit pay?

Big Ten network is now featuring professors on politics. (Suddenly I like conference networks a whole lot more ... bring on the SEC Network!)

Illegal immigrant in-state tuition lawsuit could spread beyond California ... Kansas, your next. 

Election issues for a Prop. 13 type proposal in Nevada. 

Onward in the S.D. funding suit (the testimony in this case is pretty extensive).

When charter school leadership goes bad ...

The Florida Supreme Court slaps some hands in Florida over the voucher ballot mess. 

Slashing special olympics? Gutsy.

Meeks, the leader of the Chicago boycott, gets his meeting with the Governor. 

Getting rid of abstinence education money ... in Kentucky? 

Wanna check inspection information about your kid's bus online? You can in NJ. 

Now that's ironic. 

Around the Ed. Law Blogosphere:

I'm envious of Jim Gerl. So, Jim ... why no robe? Might as well go full blast! Come to think of it, maybe hearing officers would get more respect if they wore a robe? Jim also has part II  in his series on special ed. eligibility. 

Mark W. has a kid being disciplined for a fake MySpace page. Rightfully so, I think. Anyway, a good off-campus case. Also, OCR weighs in  on race-neutral admission policies. 

Howard F. has a N.C. District looking to add creationism to the curriculum. So, are we done with Intelligent Design? 

Should students spy on their teachers with camera's ... Wrightslaw takes it on. 

Patrick Fanelli has a good overview  of the Penn. homeschooling case. 

Michelle Laubin has ED giving some advice on FERPA. 

Campaign K-12 finds that Palin thinks she is a product of Title IX. 

For your Friday Fun: 

With the market crashing, maybe it is a good time to buy land? It's cheap right now. Hey, I can dream, right? Me and Delmar:  
I'm gonna visit those foreclosing son-of-a-guns at the Indianola Savings & Loan, slap that money on the barrelhead and buy back the family farm. You ain't no kind of man if you ain't got land. 
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A Good Legal Resource for Practitioners 
Thursday, September 18, 2008 at 03:15PM | Justin Bathon 
I wanted  to point you to what I consider to be one of the better resources in education law for educators as a new edition is just out. The Principal's Legal Handbook addresses most of the big issues in education law and gives a very good overview of the topic as related to schools, which you can't really get from wikipedia or the Internet generally yet. I would say on a scale of 1-10 with 10 being super deep/scholarly and 1 being surface level only, the book is about a 4. In other words, it is deep enough to give you a good background in the issues, but not deep enough to put you to sleep. The price is a little higher this time so it may be not worth it for some practitioners, but maybe it is something you can have your local libraries purchase for you. Here is the press release which gives a better overview of it. 
Yes, yes, full disclosure ... I did write a chapter in it (Collective Bargaining), but I don't get any royalties or anything. I am telling you about it because I really do consider it to be a good resource for practitioners and I do get asked occassionally what I recommend on that front.   
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Georgia School Funding Suit Dropped 
Wednesday, September 17, 2008 at 10:11AM | Justin Bathon 
Joshua Mayes sends word that the 50 district wide rural school funding lawsuit in Georgia has been halted, at least temporarily. The districts did not like the new judge that was assigned to the case (the new judge was a former chair of the local Republican party). 
My question is why drop it at this point? The case is already 4 years old and these school funding suits are always decided on appeal and usually at the state Supreme Court anyway. While I know it looks bad to lose at the trial court level, the trial court judge is not the one you need to convince in the end. Just seems like an awful waste of 4 years worth of effort to start over in a new venue. I get the reasons, but not sure that outweighs the cost of starting over.  
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More on Why Garcetti was Wrong for Schools 
Tuesday, September 16, 2008 at 05:26PM | Justin Bathon 
I was asked in the comments of my previous post to explain in more detail why I think Garcetti is a bad ruling for schools. Because this is important (it affects what all teachers are allowed and not allowed to say in and out of schools) I want to make sure everyone sees my response. 
First, a brief overview of the teacher expression rights and how Garcetti changed that is in the picture below (this is somewhat based on the chart on page 310 of the McCarthy text - which I participated in conversations surrounding its creation post-Garcetti). 

As you can see, Garcetti inserts a new test prior to the existing legal framework concerning whether the speech is made pursuant to official job duties. Of course, a lot of the previously protected speech related to official job duties, so lots of expression that was protected prior to 2006 is not protected today and that determination is largely at the hands of the administrator becasue school board and courts typically show some administrative deference to school officials. 
So, that's what it did, now let's look at why it was wrong. 

The fundamental question here is who is the employer? The school board, the state, or the public, generally? Although legally the school board might be the right technical answer, the state or the public is closer to the more correct practical answer and also closer to the more correct democractic answer. The Supreme Court in Pickering understood this. The Supreme Court in Garcetti did not. 
The owner or shareholders of a company is the company. Nothing exists beyond their interests and if employees violate those interests, they are fired - no questions asked. That is fine and dandy, but it is not the same for schools. The superintendent, principal or school board are just substitutes for the larger state or public interest, who actually own the schools. That is the very reason why Pickering created the "public interest" part of the balancing test in the first place. That language is not by chance. The public was the central interest (the owner) and expression that affected the public was protected because a democracy depends both on positive and negative expression to make it healthy and growing. The public, then, through traditional legal frameworks, could weed out the bad and keep the good expression. (Think of a teacher criticizing the special ed. policies of a school. Under Garcetti she could be fired. Under Pickering she could not be and she would be allowed to press her case to a vote at the school board, for example. That school board vote is democracy dealing with criticism. It is healthy. It is good. But, under Garcetti, it is now largely absent when it is teacher initiated). 
Because teachers are our front lines, their perspectives are some of the best to have. The state and public are frequently benefited when teachers express their opinions, even if they are counter to what the administration feels comfortable with. Clearly, if this "under God" banner were to be put to a vote, even in So. Cal., the voters would probably want this teacher to keep his banners which really are not doing much harm, especially in light of the understanding that other classrooms in the school had Tibeten prayers or whatnot. Thus, this principal is probably acting counter to the larger public interest and the larger public interest is served when the teacher expresses himself. While we may not think of this as whistle-blowing, it sort of is on a small scale and democracy depends on whistle-blowers for its survival and adaptation. Now, sometimes teachers are going to go against the public interest in their statements, but (1) that is a risk I am willing to live with to provide the check on school boards and administrators and (2) pre-Garcetti expression rulings and traditional firing tools did a fairly decent job of regulating this behavior. It is not like before Garcetti we had teachers out proselytizing anarchy all over the country.
So,  in my mind at least, at its core what Garcetti did was change the ownership decisionmakers of schools from the public to the school board/administration. That in an of itself is harmful to schools. 

Now, on top of that, schools ARE different. Schools are built upon a long history of education by teachers whereby they are granted additional rights to teach and say what they think, which is why the protections of the tenure system were created and installed in the first place.  That very diversity in viewpoints is what is valuable. When looking at a pile of teacher applications, the administrator and/or board is going to favor the ones with unique aspects because they want something new and different to offer their students. I don't see why you would then want to eliminate all that once they sign on the bottom line and suddenly stop them from using their uniqueness to improve the school.  
Next, I think this has actually created more litigation, although I don't have stats on that (would be a good research project, actually). I am sure in the minds of the Garcetti majority justices, moving the decisionmaking from the public (ultimately judges & votes and whatnot)  to administrators would create fewer court cases as it seems much more efficient. But I would be willing to bet that in fact, it has created more because administrators are not trained to speak for the public in this way and frequently make mistakes. With this new rule under Garcetti, there is a much higher amount of regulation meaning more teachers can be fired for more statements (at least potentially - I don't have stats). This creates a much bigger pool from which cases can emerge. Under the old Pickering system while the initial decision maker (perhaps the judge or a school board vote) may be at a more distant location from the speech itself, there was a much higher level of acceptance on the part of administrators and much less potential regulation from which cases may emerge - i.e. the potential pool of affected speech was much smaller. Anyway, that is my sense, but I need stats to say that with authority. 

Finally, the Garcetti ruling is going to have, if it hasn't already, a chilling effect on new teachers who will be vastly less likely to become teachers if teaching becomes a profession that devalues teacher uniqueness and perspective and values a business/factory model of instruction. Having taught undergrads for multiple years, we get a lot of teachers BECAUSE they don't want to live in the business world. They want to maintain their unique perspectives on the world and be able to convey those perspectives to future citizens (Lord knows it is not for the money). Those undergrads I taught, their mouths dropped to the floor when I told them about this ruling and I could literally see them changing their perspective on their chosen careers in front of my eyes. That is not an exaggeration, either. This ruling really affected those kids in a highly negative way and I know if you ask other pre-service teacher professors, you would hear the same story. 
Anyway, there you have it. It might not be the best attack on Garcetti, but I do think it gets at the essential issues of why Garcetti is wrong for schools. 
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Johnson v. Poway Shows Why Garcetti Doesn't Work for Schools 
Monday, September 15, 2008 at 10:15AM | Justin Bathon 
Of all the teacher expression cases I have read so far, this is one of the best examples of why the   Garcetti  doctrine  doesn't work for schools. Let me just start with this: (1) I personally think the teacher should be allowed to keep the banners, but (2) under the existing legal framework it is hard to see how this case was decided correctly.  
I am not going to go into the details of the case ( Mark Walsh has them ), but the basic facts are that a teacher had those patriotic sayings that include the word God in them (God bless America, In God we Trust, etc. ...  Picture ) on several banners in his classroom. The school principal asked him to take them down and the teacher refused. Now, you should know there were other teachers in the school with sayings on banners that could also be construed as religious so there was some practice of allowing teachers freedom to display personal messages on the walls of their classroom. 
The judge in the case stressed that the teacher has a free expression right in the classroom and that the banners were not hung in his official capacity as a school employee. Really? .... I got to disagree.  
The judge starts by citing   Tinker   so that should clue us in that he is not going to buy into this  Garcetti  stuff. The judge then went on to recite the entire teacher expression Supreme Court history pre- Garcetti  and then said, "Garcetti by its own terms does not extend to the public school setting" and basically just threw  Garcetti  and all the case law on teacher expression published subsequently out the window. The problem is that  Garcetti  does exist and it has been pretty unanimously interpreted to apply to schools, so it is pretty hard to justify the judge's actions in not considering that case at all.  
Had  Garcetti  been considered, which I am sure it will be at the appellate level when this case is overturned, it is hard to see how the teacher wins. If the basic principle is that the school should have control over its official messages as articulated by teachers, it is hard to see how banners are not construed as within the scope of employment and related to the school's message. Within the  Garcetti  era, this is a pretty cut and dry case in favor of the school.  
But, this case is an excellent example of just how ridiculous the  Garcetti  doctrine can be when applied to schools. The very reason that we value teachers is for their uniqueness and their own personal thoughts that they bring to the classroom, yet this case is severely curtailing what teachers are allowed to say. Public education is not a business and teachers are not at-will employees. When teachers show their own personality and even when they criticize a school, that can make the school stronger. The judge in this case felt that tension and probably felt that  Garcetti  is bad for schools, but that still doesn't excuse his actions in disregarding what is pretty clearly binding precedent. 
Keep an eye on this one. The higher this case gets, the better, because there is no way that conservative members of Supreme Court are going to take away those banners so they will be forced to clarify their stance in  Garcetti . Here is hoping the 9th Circuit affirms this case and the Supreme Court takes it.   
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12Sep
Friday Snippets: 9/12/08 - The Palin Chronicles 
Friday, September 12, 2008 at 03:58PM | Justin Bathon 

Here is a story you didn't see on the front page, but it should have been. 

It is hard not to feel bad for California's schools. Legislators won't reach a budget, plus another education secretary resigns this week. There seems to be a real lack of leadership at the state level ... ahem, governator? 

The Paducah shooter is asking for a new sentence. 

Testimony in the S.D. School Finance suit continues. Montana's school funding suit goes back to court. 

In Arkansas, a law prohibiting sex between teachers and students is upheld, even if the student is over 18.

The Chicago $$ reward system. 

The judge in the NJ school administrator pay and pension lawsuit is hoping for a settlement. 

No advertising on public school buses in S.C. - hadn't heard of that before. 

Rumblings under the surface in the Utah voucher epic. 

Ken Starr just can't seem to stay away from education. (Couldn't he prosecute a President or something ... maybe one that lied to the American public?)

Student loan companies get an ethics code.  

A Pennsylvania property tax constitutional challenge case is heard. 

This is interesting ... if I ever find myself on death row ... no way am I going to burn. 

A group in Indiana suggests free community college.  

And, a group of Palin inspired stories: 

    Paying for praying for pipelines in Alaska. 

    Sex Ed. ... (1) ... (2) ...

    If you want to talk more about Palin or any education aspects of the election, feel free to do so in the forum. 

Around the Blogosphere:

Mark Walsh has this interesting panel discussion. I am going to try to make it, but I have a different meeting scheduled against it at the moment. 

Mark also has another black armbands case. 

Erin B. has an update on the Title IX case before the Supreme Court this term. This is going to be a very important case, so keep an eye on this one and I will have more on it as it gets closer.

Howard F. has another Good News Club case, this one out of Minnesota.

Jim Gerl is getting impatient with our Candidate Request and starting to make quips ... "Is pig lipstick more important than special education"

Dan Meyer is upset with a recent statement by the unions ... and sets the blogosphere abuzz. 


For your Friday Fun: 

BoardBuzz pointed us to this latest astounding presentation by Michael Wesch. The Superstar Anthropology Professor from K-State on the Anthropology of YouTube. 


Google Document Link:Friday Snippets: 9/12/08     
Post a Comment | Share Article | Print Article | Email Article 
in Church-State, Disabilities-IDEA, Finance, Snippets, Student-Rights, Educational Leadership, Technology & Internet, Collective-Bargaining 

Thursday
11Sep
Masters of PR 
Thursday, September 11, 2008 at 10:30PM | Justin Bathon 
Front page of MSNBC tonight and a big story on NBC nightly news ...


"We may have great teachers, but unless we have better leadership we are not going to get the job done." 
I am not going to question the merits or motives of the Broad Foundation or Eli Broad. I am sure they are doing what they think is best and I respect that (although it is hard to understand how teachers are great, but when those same teachers become leaders they somehow become inadequate ... I guess teachers are not meant to be leaders? Not sure I follow the logic there). 
But, Eli Broad, and similar education interests, are masters of PR. When is the last time you saw a MSNBC lead story on something positive in education like this?  Of all the things we might learn from business ... PR has got to be at the top of the list. 
Post a Comment | Share Article | Print Article | Email Article 
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Tuesday
09Sep
Finding Free Educational Law Information 
Tuesday, September 9, 2008 at 09:07AM | Justin Bathon 
It has always bothered me that we train teachers and administrators in our school law classes to use tools they won't have access to when they leave our programs. We are better off providing them some knowledge of free legal resources instead, even if those resources are not as stellar as Lexis or Westlaw. On top of that, the vast majority of the educational law consuming public also does not have access to these pay-per-use databases. 
So, I put together a 5 min. free educational law research instructional video that I hope you will find helpful. Feel free to use this in your educational law courses or to recommend this video or the techniques in it to your educational law instructors. I think even experienced researchers will find some new tools in this video.
Post a Comment | Share Article | Print Article | Email Article 
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Monday
08Sep
Sex Ed. In Mexico City 
Monday, September 8, 2008 at 05:16PM | Justin Bathon 
The U.S. is not the only one having trouble with this issue. Here is a report on the latest book offered to 13-18 year olds in Mexico City. Mexico is making a push toward greater sex education to reduce the transmission of HIV. Here is a Topeka, Kansas (?) story on the issue and a CNN video.
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Friday
05Sep
Friday Snippets - 9/05/08: Is this election over yet? 
Friday, September 5, 2008 at 01:27PM | Justin Bathon 

Great NPR spot this week on sexy student clothing ... and what to do about it (audio). 

Well, my pleading with the campaign posters at Eduwonk has gone unanswered ... again. This time by the Obama Campaign. There must be some kind of secret truce or something between the parties that they will not address special education under any circumstances. 

California administrator associations are challenging the state's 8th grade algebra requirement. 

The Prichard Committee here in town thinks Kentucky should be a top 20 education state by 2020 (we have a lot of top 20 goals around here). 

The voucher question is back OFF the ballot in Florida. 

The Chicago School Boycott has even conservative sources recognizing the funding disparities. NPR took note as well. 

The Palin choice has reignited sex-ed debates in North Carolina. 

New York City adopts an anti-bullying policy based on biases, sexual orientation included. 

The ACLU is taking a stand against schools asking about immigration status. 

The South Dakota school funding lawsuit starts. 

More on bible classes. 


Around the Blogosphere

Erin Buzuvis makes a good point about Title IX and football. 

Mitchell R. has a 10th Circuit ruling that FAPE does not necessitate self sufficiency outside of school. 

Jim Gerl has IEP Implementation part III. 

Texas Teacher Law has a Texas teacher certification Q and A. 


For your Friday Fun: Its Time for Some Campaigning -- In honor of the conventions finishing up. h/t Matthew Reed
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Thursday
04Sep
Stop It 
Thursday, September 4, 2008 at 10:42PM | Justin Bathon 
"Education is the Civil Rights Issue of Our Century" - Sen. McCain in his Acceptance Speech
Sound familiar? 
I wish everyone would stop using that phrase. It is a powerful statement, one I and many others have devoted our lives to, and I really don't like it when it is spoken so flippantly for political gain. 
3 Comments | Share Article | Print Article | Email Article 
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After 2 Days, Chicago Boycott Ends 
Wednesday, September 3, 2008 at 09:30PM | Justin Bathon 
The proposed Chicago boycott I told you about in the Snippets last week went forward on Tuesday and Wednesday, with thousands of Chicago Public Schools children boarding buses for New Trier school district. On Wednesday night, the boycott ended with Sen. James Meeks calling for a meeting with Gov. Blagojevich on the issue of school funding. Remember also, that a new school funding lawsuit has been filed in Illinois and local leaders are beginning to rally together to fight for reform. Momentum, however small, is building in Illinois.  
Thus, I think there is a great opportunity in front of Illinois, and in particular Gov. Blagojevich. It is no secret that Illinois has one of the worst school funding systems in the country. Whatever your position on school funding issues, I think it would be hard to argue that Illinois has a model system. There are vast disparities in per pupil spending in poor and rich districts because of the heavily reliance on local property taxes, a fact that my home Southern Illinois districts know all too well. The state of Illinois ranks 49th in the amount of support they provide to schools, thus leaving the heavy burden of funding schools on local taxing districts. If you live in a district with high property values, you have plenty of money with relatively low assessments. But, if you live in a poor district with low property values, you have less money even with a extremely high tax levy. 
What Illinois has lacked over the years is the courage to deal with this issue, as noted here. No progress is made because no one is willing to deal with this, but someone needs to step up and grab the third rail for the benefit of all of us. Which brings me to Gov. Blogojevich. First, you should know he is probably not going to be re-elected and probably is not going to aspire to any higher office. He has several problems going on, as most Chicago politicians do, and even the Obama campaign did not invite him to speak at the Democratic Convention. He also has decent relationships with teachers unions and has molded the State Board of Education to his liking. He also has a couple years left to get something done and sell it across the state. He is a great candidate to actually get something done and leave a positive legacy for Illinois' kids and I sincerely hope he takes this opportunity. 
My plea to Illinois is just do SOMETHING, ANYTHING ...JUST TRY. 
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Monday
01Sep
Academic Job Season Begins - Education Law Job Board 
Monday, September 1, 2008 at 03:05PM | Justin Bathon 
Labor day unofficially marks the beginning of the academic job season in higher  education. Today, for instance, around 20 educational administration jobs were posted at the Chronicle. 
Since the job season has begun, I have started an educational law academic job board. There are multiple aspects to this page. First, is the job list. There are priority jobs and other jobs. The priority jobs are jobs that are sent directly to me for advertising on this board. These priority jobs will also get posted on the blog, usually in the Friday snippets. People that want to advertise such positions can contact me. The "other jobs" are educational law oriented positions I came across on my own. I am not promising I will find them all, but I hope to find a lot of them because I want to get a sense of the number of academic educational law positions available each year and begin tracking that over time. I will list the university with a link to the search description, the level of the positions (Assistant - Full) and other notes, such as whether J.D. only is acceptable. 
Now, I am only linking to positions that specifically state they are interested in having someone with a specialty in law. But, many other positions are more general in nature and may consider a law person. For instance, Vanderbilt posted a couple positions today but did not specify law, even though I know from past conversations they may be interested in a law person if one applied. So, those of you on the job market are encourage to conduct your own searches and seek out particular universities that interest you. Thus, at the bottom of the page, I provide a primer on finding academic positions related to educational law and link to a lot of the academic job boards. Specifically, in obtaining my academic position, I found the UCEA Job Search Handbook to be particularly helpful and I encourage you to use it. 
Post a Comment | Share Article | Print Article | Email Article 
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Entries from August 1, 2008 - September 1, 2008

Gov. Palin and Special Education in the Election 
Friday, August 29, 2008 at 10:43AM | Justin Bathon 
Well, we should be hearing more about special education now. John McCain has picked Sarah Palin as his VP running mate. Gov. Palin's fifth and latest child has been diagnosed with Down Syndrome. She knew the child was diagnosed with Down Syndrome before it was born but chose not to have an abortion, which endeared her to conservatives (that and strong support for drilling in ANWR, among other things). 
Anyway, the pick of Palin should inject more discussion of issues surrounging children with special needs, which has been entirely absent from this campaign. 
Update: Religion Clause has a first look at her church/state views and Kos finds that she wants creationism taught in public schools. 
Update 2: Campaign K-12 has some of her history on school finance, including providing more funding for special needs students. 
Update 3: Erin Buzuvis on Palin's thoughts on Title IX. (Everyone is quite chatty trying to figure out what to make of this choice). 
Update 4: She is (or at least was) against sex education in schools. 
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Friday Snippets - 08/29/08 - All Quiet on the Ed. Law Front 
Friday, August 29, 2008 at 10:35AM | Justin Bathon 
It is going to get interesting in Chicago next week. A local representative has reserved a fleet of buses (over 100) to transport as many Chicago Public Schools children as possible to New Trier School District, just north of the city, which is widely regarded as the richest school district in Illinois. (When I taught in Illinois, I too used to make jokes about New Trier).

The NY Times sends a reporter to Harrold, TX (the place where teachers carry guns in school). Like I said earlier, this story is not going away. 

A Georgia school has approved 2 Bible Classes. 

Nevada's teachers are going to fight their proposed property tax cap in court.

Skip the hearing, keep your teaching license in Alabama, even if you are a registered sex offender (they are suspended, at least). 


Around the Ed. Law Blogosphere:

Mark Walsh has details on the 3rd Circuit upholding Penn. homeschooling reporting requirements.

Wrightslaw continues with IEP FAQ's. 

Lori Miller Fox does a sequel to her popular "you know you have been a parent of special needs kids too long when..."

And, even though I asked (and was joined by others), McCain advisers did not post anything whatsoever on special education during their time at Eduwonk. I can't say I am surprised. Obama's campaign gave a form response to Jim Gerl this week which didn't address special education at all, so I will ask them next week at Eduwonk, where they are blogging, to give a response on special education as well. We will see how they respond (if at all). 

Your Friday Fun:  Since the Internet was not working and I didn't get to show this to my student's last night ... I'll just post it here for all to enjoy ... again.   
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Wednesday
27Aug
Data Thoughts 
Wednesday, August 27, 2008 at 05:48PM | Justin Bathon 
Been thinking a lot about data recently and thought I would pass along a few links/thoughts.
1) Check out Jon Becker's post on data and educational leadership. Very smart stuff. Particularly this: 
For our new Ed.D. program in educational leadership, I’m going to insist that we work with our students on presenting or representing data.
Excellent point, one which I have written about before, and I hope to join Jon in helping my students with data presentation. Which brings me to ...
2) Meeting tomorrow with Kentucky data officials about getting access to some datasets on leadership preparation. We are being forced to redesign principal preparation here in Kentucky and I have been thinking about ways we can use state data to inform our decisions. In particular, I want to use state data to track our graduates throughout their careers and stay in touch with them. 
3) Third, I have been thinking lately about the ubiquitousness of data and that there is so much we can learn across professional borders. For instance, how the Obama campaign uses qualitative data to supplement their quantitative data and how all that is supplemented by actual conversations with voters is very instructive for schools. When we talk about infusing data analysis into our preparation programs, I think too often we think that a student must create a new dataset and analyze it in some new way following set procedures and using greek letters. We fail to realize that we are constantly analyzing data in our everyday lives and that school leaders are constantly collecting data on their school. A teacher evaluation is a qualitative data instrument. Daily attendance is a quantitative data instrument. Heck, even in a conversation in the teacher's lounge everyone there is gathering data about other teachers and students. We don't think about our everyday activities as data, but they are and we should be integrating those types of everyday data into our preparation programs just as much as extra-ordinary data.
4) But, as great as it is, arguments from data can be totally baseless, as I commented on this post at Dangerously Irrelevant. 
5) Yet, good or bad, there is a lot of power in data. In Kentucky and across the U.S. leadership preparation programs have been shut out of many reform conversations because we don't have the data to force our way into the discussion. Some of the people that are leading this reform effort are just guessing (literally) because no one has taken control of the conversation. The authority necessary to take and hold that power over the conversation is inherent in data because in the 21st Century we have put so much stock in science that we will defer to it, even against our better instincts and allow the people that understand the data to lead us. Obama's fans have put so much trust in David Plouffe, for instance, that they have begun doing this.  
Anyway, I have been thinking so much about data lately that I literally made up a chart to track the amount of shaves I get from the gel kind of shaving cream and the foam kind of shaving cream because I think I get much fewer with the gel, even though it seems like I am using less (hopefully I will be thinking a little less about data soon).
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25Aug
This Teachers Carrying Guns Thing is Not Going Away 
Monday, August 25, 2008 at 08:51PM | Justin Bathon 
Texas Governor Rick Perry has officially came out in favor of this nonsense (more):
Gov. Rick Perry has said he supports the policy because "there's a lot of incidents where that would have saved a number of lives."
Plus, it is getting a lot of national media attention ... particularly from conservative sources. For instance, here is a 7 min. spot on Fox News' Fox and Friends. Two of the "friends" (I don't know or care about their names) strenuously defended the policy - in fact they seemed to be arguing for guns in EVERY school. 
This is stupid, stupid, stupid. Seriously, one of the dumbest ideas I have heard since I started working in education nearly a decade ago. But, with the attention and support we are seeing for this from conservative sources, it looks more and more like this is not going to go away quietly, like I had hoped. 
So, we need to get proactive against this right now and head this off from becoming a major national debate. 
There were 20 (TWENTY!) children deaths due to law enforcement intervention in the year 1999. It is the job of law enforcement to handle weapons and still children die. In the same year, there were 214 unintentional gun related deaths of children. Guns make places less safe. The American Academy of Pediatrics concluded that guns in the home do NOT make it safer. In fact,
guns kept in the home are 43 times more likely to be used to kill someone known to the family than to be used to kill in self-defense.
Guns in the hands of teachers is a bad idea. I shouldn't need to cite statistics to make that point, but I will if I have to. I think education law folks need to be checking the statutes in all their states and helping legislators introduce legislation prohibiting any persons that primarily work with students from carrying guns. This is one of those times when I guess we are just going to have to codify common sense. 
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Sunday
24Aug
Dr. Jill Biden - Possibilities 
Sunday, August 24, 2008 at 10:15PM | Justin Bathon 
Immediately upon the selection of Joe Biden for the Vice Presidential position alongside Barack Obama my thoughts turned to his wife. I had heard early in the primaries, perhaps in one of the countless debates, Joe talk about his wife having an Ed.D. and since I am in the business of granting Ed.D.'s, that stuck with me. When I heard Biden was the choice (no I did not get the text message) the first thing to come to mind was that there is a possibility of having a champion of education ... at least in the Vice President's mansion. 
Here is Jill Biden's bio. Her most recent position was as a community college professor teaching English, but she has also been a high school teacher in the past and seems to have strong views on education. In this TIME interview while Joe Biden was still officially a candidate for the presidency Jill said: 
Q. Would you expect to have a say in the President's policies?
A. For years, Joe has had to listen to me go on about the problems in our education system and I don't see how him becoming President would change that. So, I'm certainly going to continue talking about the issues that I care about. 
Also, when she was still considering a position as First Lady she said she would stress "education, education, education." Anyway, Dr. Biden can clearly be an advocate for education. In the debates, Joe Biden said his top domestic priority was education, as Michele McNeil notes in her quick summary of Biden's education stances. Clearly she will have at least some voice in education reform and educational professionals may be wise to begin the lobbying now.  
So, with that in mind, here are some initial thoughts on how education can take advantage of Jill Biden as the Vice President's wife and some of the areas that I think are ripe for her to specialize in. 
Refer to her. Sometimes there is power just in having one of us in a position of power. Lord knows that is not always the case. 
Ask her to be a leader. Perhaps Dr. Biden is not one for the spotlight, and if so, fine and she has every right to her peace (see number 10). But, that doesn't mean we can't ask her to get involved. As someone who has lived the realities of the school system, we don't have to convince her ... she already knows and can speak honestly about her experiences. We have to be sure to let her know that we want her voice as part of the conversation. 
Conference Speaker: Can't take credit for this one. Kevin Brady and I already talked about this and it was his suggestion. Clearly, this is a BOOK NOW opportunity and I would hope the associations I am a part of will consider her for annual conferences as I think she would be an interesting speaker. 
P-16 Advocate. Having worked in both K-12 and in community college, she is someone that has the right experience to advocate for breaking P-16 boundaries and helping to integrate the education system, especially in the areas of English, reading and literacy which she has taught in both in high school and in college. 
Her dissertation (link works with Proquest Access) was on community college student retention. So, high school and college retention seem a natural place for advocacy, especially since we need a lot of help keeping our students in school. 
Qualitative Advocate: Her dissertation included some qualitative research (interviews & group discussions), in addition to questionnaires and surveys. Given the intense focus recently of the Department of Education on quantitative only research, her qualitative background seems like a refreshing change which will hopefully lead to some additional funding of qualitative studies.Her mixed method study is a good reference point for the Department of Education. She also stresses research in her class, according to ratemyprofessor.com (she was generally rated a good teacher). Anyway, education can ask her to help restore some balance to the research arm of the federal government. 
NCLB 2.0 champion. If the Democrats are elected, expect a new version of NCLB (probably called something else) around the fall of the first year. That means that for an additional three years of the first term someone is going to need to inform the American public and especially other educators about the law. She would be a great person for the administration to send around explaining the details of the law. 
Fitness leader. Not only does she explicitly say so in this great interview with NPR, but Jill Biden is also a very fit person as evidenced by this video where she said she rode 27 miles on a bike in Iowa. She also sponsors the Biden Breast Health Initiative and is said to be a strong advocate for health issues. She could inspire students as well as teachers to make fitness a big part of their lives. 
Advocate for education technology. I know she had to take at least one class on education technology in her Ed.D. program and she did teach at a community college that stressed technology ... so, maybe she gets it? 
IF 1-9 don't work, just let her teach. She seems like a good community college English teacher. That is a position that carries a lot of weight in many young student's lives. Delaware is only a couple hours away from D.C., so if she wanted to keep her teaching position, she could do that and still be making a difference. 
So, those are 10 things that are off the top of my head with a little research. Really, given that she has been there done that, anything that she does will be a help to education. Whether she picks specific issues to advocate for or becomes an ambassador for the administration or just stays in her teaching position, it looks like she will be a resource for education if the Democrats take the Whitehouse in the November. 
Photocredit: JoeBiden
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Friday Snippets: 8/22/08 - Waiting on the Choice of the Next President 
Friday, August 22, 2008 at 02:03PM | Justin Bathon 
The most important story today is probably the VP selection of Barack Obama, expected later this afternoon (not like you didn't know). Whomever Barack chooses is likely to at least have a decent chance at becoming President in 8 years. This election reminds me so much of the 1980 election, and in that election the party that won (Reagan) stayed in power for 12 years and the Vice President (George H. W. Bush) became President. From the beginning (waaayyy at the beginning when people didn't know their names) I thought the best possible ticket for the Democrats this year was Obama/Warner in one form or the other, so I am still holding out hope for a surprise Mark Warner selection at the last minute as he seems clearly the second brightest star in the Democratic Party. Anyway, the point is that it is an important day in American politics today when we might find out who will be the next, next president.

Hawaii, still in the reform mood, tweaks their school calander to provide more summer.

Another school funding lawsuit in Illinois. Third times' a charm?

No using state dollars to sue ... the state in South Dakota.

Conservates preparing for the end of NCLB?

Why we need technology instruction for teenagers. They already know how to use the tools, but they don't know what is considered misuse.

A good article on Texas school finance.

I have been talking about Louisiana's reform tendencies all year with vouchers and charters and whatnot ... now it hits closer to home. Principal Prep. and the Wallace Foundation, entities I know a lot about.

Major mergers in Maine.

Lot of talk this week about lowering the drinking age. We'll see how far that goes.

School business officials have joined the New Jersey Superintendent pay limit lawsuit.

Beginning this year, twins can stay together in Penn. schools.


Around the Ed. Law Blogosphere ...

I redesigned my Netvibes page to match the new look, but it is still as effective as ever at delivering all the best education law blog posts in one spot.

Mark Walsh has Riehm v. Engelking, an 8th Circuit case on a student creative writing story not protected by the First Amendment. Mark also has Barr v. Lefon, where a ban on the Confederate Flag in a school with racial tensions was upheld. You can find both of these cases in the Cases section of this website.

Wrightslaw has Milwaukee Public Schools having to pay $450,000 in legal fees for a challenge to their special education system.

Mitchell R. has a great week. First, a whole new use for MySpace. Next, commentary well worth reading on Corporal Punishment. Also, a case on special education discipline.

Jim Gerl has a good post on on the IDEA language (or lack thereof) regarding mainstreaming. And, Jim is waiting impatiently for the response from the candidates. My feeling is that they would not respond without a little pressure. Perhaps, Jim, you should talk to Michele McNeil at Campaign K-12 and get her to do a story on the candidates ignoring you. 

Jim Walsh has a court in Texas throwing out a Assistant Principal's defamation case against students who created a fake and sexually graphic MySpace page in her name.

Howard Friedman has a partial dismissal of a pledge case and dismissal of a free exercise claim against Pennsylvania's homeschooling policies.


And for your Friday Fun:

Biden is trading the highest right now on Intrade. Still time to get in on the Republican Vice Presidential betting.

Google Document Link: Waiting on the Choice of the Next President
Post a Comment | Share Article | Print Article | Email Article 
in Church-State, Disabilities-IDEA, Finance, Snippets, Student-Rights, Educational Leadership, Policy-NCLB, Technology & Internet, Collective-Bargaining 

Thursday
21Aug
Catching Up ... Some Weird Dress Code Stories 
Thursday, August 21, 2008 at 09:13PM | Justin Bathon 
I have been working on the site a lot lately and failing to post a lot of good ed. law stories that folks have been sending me. So, I wanted to get these two up concerning dress codes, both of which Scott McLeod sent over. 
(1) A school district is forcing students who break the dress code to wear a prison-style jumpsuit as punishment. Um, how many days until the entire school breaks the dress code on the same day to make a "this school is a prison" type statement? First, second day of school? If you are wondering, the jumpsuits look sort of like the one O.J. is modeling for us.  
(2)  On the other hand ... a school in California is being sued because they did not have enough regulation of the dress code. A student who was allowed to wear makeup and feminine clothing was shot and killed at the school and now the family is suing because the school allowed the boy to dress so differently which may have contributed to the violent act against him. 
Seems like there is an acceptable middle ground, but maybe it is just me? 
UPDATE: Well, I didn't even get to bed and I found one more. A student in Missouri who dyed her hair pink in honor of her father that died of cancer is suspended until she changes it. This is a closer call, but if you watch the video below, its not that pink. Anyway, must be the season for dress code issues.
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Wednesday
20Aug
Changes 
Wednesday, August 20, 2008 at 11:20PM | Justin Bathon 
Well, obviously by now you are at the new site. Thanks for stopping by and it is good to have you. 
I am sorry if your RSS feeds stopped working (mine did), but I have been warning people for a couple months now of the pending transition so I assumed ya'll (I'm in Kentucky now, that is acceptable language here) would figure it out and type the web address back into the URL bar or google or whatever.  
Speaking of the new feed, you now have a couple options. You can choose (1) my standard feed, (2) my feedburner feed, or (3) you can subscribe via email. All of these options are also in the box to the right if you don't have time right now. I also went ahead and updated it on my public Netvibes page. (I know I have some new students visiting for the first time, so here is what an RSS feed is all about). 
As you can see, we have a little bit of new branding on the site both in terms of the new Edjurist logo () and the association with CASTLE. I will have more about my association with CASTLE in an upcoming post. 
Also, clearly visible to experienced readers is the new framework I have in place to do a much larger site than just the blog. The nav bar at the top shows some of the different categories of stuff that I have already started building, and in the coming months some additional options will be added as well as a lot of the rest of the content filled in. The academic job market is just getting started, so as that heats up, I will try to post some of the ed. law faculty positions.  
Don't worry, all my old posts are still here, so in case you wanted to reference back to one of my 325 posts starting back nearly three years ago, you can do that by searching in the "find information" page or the search box in the sidebar or by clicking through the archives at the bottom of the page. 
Also, you can see I have videos now on the mainpage. I have a welcome video, and I have a "latest video" category. The video currently in the "latest video" category I actually made a year or so ago, so it is not really very recent. But, look for upcoming videos in that area as well as an archive that I will begin to build that addresses a lot of topics in educational law.  Here is the welcome video:
Also, I encourage you to visit and post in the forum. That is a resource for all of you, and it will not work without some participation from everybody. I will post starter topics in there over the coming months to try to encourage participation, but whatever happens with that, happens. It is sort of a trial to see how much interest there is in that. 
Anyway, I will keep you updated on changes as the site develops. I know it is not as complete as I wanted it to be before the launch, but I am starting a new semester at a new university and wanted my students to start with the new framework. 
So, enjoy. As always, I welcome comments on this post and feedback in the forum. 
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08/15/08 - The New Role 
Friday, August 15, 2008 at 04:01PM | Justin Bathon 
So, I am still getting comfortable with my new faculty role, thus time is short lately. So an abbreviated version of the snippets this week. But, Mark Walsh said it was a quiet week (read that post for some of the action this week), so I am going to go with that and not feel too bad about it.      

Teachers are going to carry guns in this Texas district. One word (pun intended) ... overkill. Okay, second word ... dumb. h/t Joanne Jacobs. 

The tax swap (from local to state) constitutional amendment in Florida is off again.

A NJ school administrator sues the state over the school leader salary limitations. And a report that some are getting 6 figure retirement checks.   

49 year old state board member in Nevada kisses 20 year old wife during board meeting and is forced to resign. 

Hearings for new Michigan special ed. regs.

Utah may have voted down vouchers, but that doesn't mean it is still not an issue out there.  

Potentially more money in Arkansas.

Kids are not dumb ... they know it is about the money.  

The Georgia rural school finance lawsuit is moving forward. 

Homeless kids can ride the bus in Hawaii ... (I would hope so).

Mitch Daniels (who apparently is pretty concerned about staying Governor of Indiana) wants all school purchasing to start going through the state purchasing authority. Can you imagine how long it would take to get a stapler? 

Louisiana, not content to rest on their voucher, charter et al. work this year is now making mumblings about a 4 day school week. 

Montana's new State Sup. made her feelings on NCLB known. 


Around the blogosphere ...

Mark Walsh had a good week, even if it was a slow news week.

Jim Gerl has more on his IEP Implementation Hot Button Issue series. 

Charles Fox has growing outrage at the new Topic Thunder movie from disability groups.


Friday Fun ... Live video from the Olympics 
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Tuesday
12Aug
Thoughts on the California Home Schooling Decision 
Tuesday, August 12, 2008 at 01:40PM | Justin Bathon 
Mark Walsh and Mitchell Rubinstein have already posted that the California Appellate Court has reversed itself on the homeschooling decision that has received so much attention this past year. Here is the opinion. There were 16 amicus briefs, including, as my friend Scott Bauries pointed out to me, some heavy hitting constitutional law scholars. 
This case strikes at the core of the government's power to educate. It asks a few basic questions and I will attempt to give what I view as this court's answer to those questions: 
(1) Can the government compel attendance at schools, even if parents object? 
Absolutely YES. From the court's mouth: "no such absolute right to home school exists ... parents possess a constitutional liberty interest in directing the education of their children, but the right must yield to state interests in certain circumstances." (35). The Court said that courts, as agents of the government, can stand in loco parentis and make decisions for children against the will of parents if the government deems it in the best interest of the child. 

The power of the State outweighs that of the parent. Period. 

(2) What are the parent's rights in educating their child? 
In this court's opinion, parents have a liberty interest in directing their child's education. Thus, in order for the state to overrule the parent's wishes, there must be a compelling interest and the action must be narrowly tailored. What exactly meets that standard is a factual, case-by-case issue (see next question), but if a government's action against parents is compelling and narrowly tailored, the libery right is overruled by the government's interest, ala Question 1 above. 

(3) At what point do we deem parents to be acting against the best interest of the children? 
This is the compelling interest/narrowly tailored question. That point apparently can be reached when the child's safety is in question, as it was in this case, because the Supreme Court expressly said so in Yoder: [the government may overrule] if it appears that parental decisions will jeopardize the health or safety of the child, or have a potential for significant social burdens" (234). The health or safety question here is fact specific, but I generally know what that means. If parents are abusive, their liberty rights as parents can be taken away by the state. However, that second part of the Yoder quote is substantially more confusing and harder to interpret. Significant social burdens as a compelling interest? What if the kid doesn't perform well on standardized tests? Is that a significant social burden? That is a much harder question and one that is not answered in this case ... or really any other educational law case of substance, but one that clearly needs to be addressed more substantively as the homeschooling policies in Colorado, New York, Florida and Maryland, where homeschooling rights can be terminated based on test scores, seem to be basing their compelling interest on this second phrase in Yoder. As Mitchell said in his post, legal commentary, particularly on this aspect, would be most welcome.   

--
Overall, I don't like the ruling of the Court in this case. Not because they reached the wrong outcome, I agree with the outcome, but in reaching the outcome they almost explicitly stated that they are overruling an existing statute based on traditional practices within the state and not on any legal precedent. They changed the law in this case based on their feelings (and substantially stretching legal precedent) and that is a practice best left to legislatures or at least State or Federal Supreme Courts. 
Private schools are different from home schooling. Private schools have reporting, testing, certification, inspection and other requirements that home schooling does not have. Furthermore, the private tutor exception clearly stated the person should have a teaching credential for the grades taught. Legally, neither of these exceptions permit homeschooling, I don't care what the traditional practices or current legislative intent is. This case was wrongly decided, no question about it in my mind. But, clearly, the Court also reached the right outcome.  
Now, as bad as I think this opinion is, I don't think it will be overruled by the California Supreme Court. The Appellate Court got the right outcome here and everyone knows it. The fact that they did so in a messy and nearly illegal manner is regrettable, but can be overlooked. The best outcome here is for the California Legislature to act quickly to permit a home school exception to the compulsory attendance law so that the California Supreme Court can moot this case, while overruling the Appellate decision. Short of that, I don't see the California Supreme Court taking this case if they can avoid it. 
It was a great case though and really got at some of the fundamental questions of education in our democracy. I encourage you to read it and use it in your educational law classes.  
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12Aug
Paddling Protection Nonsense in Indiana 
Tuesday, August 12, 2008 at 01:03PM | Justin Bathon 
Once in a while a proposal comes along that really riles me up. Today is one of those days. 
The current Governor of Indiana is proposing (although through campaign speak) a teacher discipline clarification act or something like that. Nadine Block, the Executive Director of the Center for Effective Discipline, who sent over the tip (thanks) calls it a "paddling protection act." I think that is an apt description. From the campaign's press release:
“Students can’t learn and teachers can’t teach in classrooms where kids are disruptive. Some teachers are afraid to restore order when needed because they fear legal harassment. It’s unacceptable that a teacher would have that hesitation,” Daniels said. "Ultimately, we need parents to recognize that firm school discipline is in every child’s interest, and support teachers in doing whatever is necessary to maintain it. But for now, we need action to see that no student’s education is damaged by the bad behavior of anyone around him."
Although the campagin would never say "we want to protect teachers who hit kids"  ... that seems to be the clear intention given the history in Indiana. As a former teacher of teachers in Indiana, this law seems wildly out of touch. The teachers, the vast majority of them anyway, don't want to hit the kids in the name of discipline. Frankly, good teachers don't need to resort to that. 
I am all for clarifying the laws surrounding teacher discipline ... I would agree there is a moderate level of confusion about what is acceptable. But, here is a wild idea, how about we actually teach the teachers what is acceptable? You know, like actually tell them what they can and can't do? I know that sounds mildly insane compared to a more reasonable measure like a paddling protection act, but in these trying times ...
C'mon. Days like this make me glad I left Indiana. 
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Friday Snippets - 8/08/08: The Eights are Wild. 
Saturday, August 9, 2008 at 12:13AM | Justin Bathon 

An anti-bullying bill that includes protections for homosexual and transgender students and teachers is in the New York Senate. 

West Virginia teachers file suit claiming they were mislead into investing their retirement dollars into bad annuities. Little tip for teachers ... ALWAYS stick with the defined benefit plan if possible. 

WV also having strong discussions about random student drug testing. (Hope someone brought up the 4th Amendment in those conversations). 

Arizona special session to fund school vouchers? 

And, vouchers will be on the ballot in Florida, pending appeal. Even if they are tied to less controversial measures. 

We are still fighting in Hawaii over the teacher random drug testing policy. 

Texas teachers are claiming the private school oriented dropout education program resembles vouchers. 

Also, teachers in Nevada are fighting property tax increase limitations with procedural matters. 

If teachers seem feisty this week, maybe it is because they are not being paid all that well lately. 

Arkansas considering defibrillators in schools. 

Lotteries and Education ... well, sort of. 

We got so many tests, we don't even know what to name them all. 


Around the Blogosphere ... it was sort of a slow week: 

Jim Gerl composes his letter to the candidates ... thanks to all those that contributed. 

Mark W. has the 5th Circuit considering Texas' moment of silence law (I think it will be upheld) and concerning 4th Amendment case on a timeout closet being upheld by the 10th Circuit. 

Jen Weissman thinks we should be doing more training for pre-service teachers on ethics and the law. I totally, 100%, absolutely, ... agree. I am happy to report that at UK I will be teaching a course to at least some undergrad future teachers on the law and ethics ... but it should be all of them. 

Students like Junior faculty in law school, Mitchell R. cites. Good - hope it works for education schools too. 

Karl Romberger reminds us that sometimes state law can go further than FERPA. 

Friday Fun? 

The next 5000 days of the Web. 
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Cyberbullying Regulation and Free Speech 
Tuesday, August 5, 2008 at 09:52PM | Justin Bathon 
Here is an article out today on an off-campus student conversation about Prom and a "spoiled" girl in their school. The conversation was taped and a student posted it to YouTube. The school administrators, concerned over cyberbullying, suspended the student who uploaded the video for two days, but not the other students recorded in the video that were actually making fun of the "spoiled girl." Now, the student that was suspended has sued claiming her free speech rights were violated. 

It is not that often that I get to post articles where I think the administrator did the right thing, but this is one of those cases. First, I think the school should have no authority over the off-campus conversation. Now, many will argue there was a nexus, but kids will gossip and complain about other kids and the school does not need to be involved in much of that. So the decision not to punish the other students was probably right. Second, I think there is a good reason to suspend the student that uploaded the video. The conversation itself is not harmful, but the publication of that conversation was. The publication on YouTube probably had bad intent behind it and could potentially be classified as cyberbullying. Lastly, there was probably no free speech concerns here. In order to be protected under the First Amendment, expression has to rise to the level of protected speech meaning that it must be intended to communicate an idea. I don't really see how posting a YouTube of other students gossiping is intended to convey an idea. Even if it is intended to convey an idea, the school could argue it was inflammatory and/or disruptive to the educational process. 

So, good call school administrators. 
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Friday Snippets - 8/01/08 - Water on Mars 
Friday, August 1, 2008 at 05:46PM | Justin Bathon 

Congress has passed a Reauthorization of the Higher Education Act. Here is Sen. Mike Enzi on some of the details. The President is expected to sign it.  

A Texas judge changes his mind and orders a new language program for 140,000 language minority students. 

Voucher advocates funding Georgia legislators. South Carolina and New York too. 

The Indiana Court of Appeals throws out a 3.8 million dollar jury award to the family of a teenager shot inside Gary Community School Corp. and orders a new trial. 

Evolution is still on the mind of Kansas State Board of Education candidates. 

N.D. Law Review taken over by anti-gay marriage forces? Interesting. 

South Dakota's school funding lawsuit set for hearing on Sept. 2. 

New Mexico gets a Navajo textbook. 

Buses go away in California to deal with the budget nonsense. 

N.C. schools are finally tobacco free. 

I am no longer at a Party School. Damn. 

And, we are hurting here in Kentucky. 


Around the Blogosphere:

Mark W. has Gay-Straight Alliance allowed in Florida. And, I think, a smart decision out of Washington State on opening the files of teachers accused of sexual misconduct. 

Scott McLeod beat me to a hard hitting post
on a school administrator not allowing a student to have long hair. The
student is Native American and has never cut his hair in his life. 

Mitchell Rubinstein, with a link to the 11th Circuit upholding a Pledge opt-out statute,
thinks the Supremes are going to eventually hold that students can be
required to recite the pledge. - I might disagree. For one, for the
same reason conservatives are especially fond of the Second Amendment
and deregulation, there is something distasteful about the government
forcing individuals to praise it. Secondly, the "under God" religion
issue really complicates it and makes the outcome of such a case much
less predictable. 

Wrightslaw says you can write on the IEP document. 

Jim Gerl has IEP Implementation becoming a hot button issue. 

And, Howard Friedman has a Colorado Court supporting an administrator that forced a student to apologize for including unapproved religious references in a graduation speech. 

And for your Friday Fun: WATER ON MARS!!! - We are getting closer to proving we were/are not alone in the Universe. 
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Graduation Rate Suit in Florida Dismissed 
Friday, August 1, 2008 at 02:00PM | Justin Bathon 
The lawsuit brought by the ACLU of Florida against the Palm Beach County School Board for unconstitutionally low graduation rates has been dismissed at the Circuit Court level. I had earlier posted on the creativity of this suit (and its unlikely chances at success). Since the Florida Constitution puts the responsibility over education on the State, the judge dismissed the suit against the district because it was not the entity responsible for providing an adequate education. 
I would assume the ACLU lawyers will go ahead and sue the State of Florida in a similar manner, but as that is a much more complicated process, it may not be worth the effort given the low chances at success. The ACLU caught a few headlines here and raised the possibility of such a graduation rate based adequacy lawsuit, so they may call it a day on this one.  
Here is the original press release of the Florida ACLU, which contains the complaint. 
Thanks to Joshua Mayes at the Sutherland Law Firm in Atlanta for the tip. 
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Congress has passed a Reauthorization of the Higher Education Act. Here is Sen. Mike Enzi on some of the details. The President is expected to sign it.  

A Texas judge changes his mind and orders a new language program for 140,000 language minority students. 

Voucher advocates funding Georgia legislators. South Carolina and New York too. 

The Indiana Court of Appeals throws out a 3.8 million dollar jury award to the family of a teenager shot inside Gary Community School Corp. and orders a new trial. 
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South Dakota's school funding lawsuit set for hearing on Sept. 2. 
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Buses go away in California to deal with the budget nonsense. 

N.C. schools are finally tobacco free. 

I am no longer at a Party School. Damn. 

And, we are hurting here in Kentucky. 


Around the Blogosphere:

Mark W. has Gay-Straight Alliance allowed in Florida. And, I think, a smart decision out of Washington State on opening the files of teachers accused of sexual misconduct. 

Scott McLeod beat me to a hard hitting post
on a school administrator not allowing a student to have long hair. The
student is Native American and has never cut his hair in his life. 

Mitchell Rubinstein, with a link to the 11th Circuit upholding a Pledge opt-out statute,
thinks the Supremes are going to eventually hold that students can be
required to recite the pledge. - I might disagree. For one, for the
same reason conservatives are especially fond of the Second Amendment
and deregulation, there is something distasteful about the government
forcing individuals to praise it. Secondly, the "under God" religion
issue really complicates it and makes the outcome of such a case much
less predictable. 

Wrightslaw says you can write on the IEP document. 

Jim Gerl has IEP Implementation becoming a hot button issue. 

And, Howard Friedman has a Colorado Court supporting an administrator that forced a student to apologize for including unapproved religious references in a graduation speech. 

And for your Friday Fun: WATER ON MARS!!! - We are getting closer to proving we were/are not alone in the Universe. 
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The lawsuit brought by the ACLU of Florida against the Palm Beach County School Board for unconstitutionally low graduation rates has been dismissed at the Circuit Court level. I had earlier posted on the creativity of this suit (and its unlikely chances at success). Since the Florida Constitution puts the responsibility over education on the State, the judge dismissed the suit against the district because it was not the entity responsible for providing an adequate education. 
I would assume the ACLU lawyers will go ahead and sue the State of Florida in a similar manner, but as that is a much more complicated process, it may not be worth the effort given the low chances at success. The ACLU caught a few headlines here and raised the possibility of such a graduation rate based adequacy lawsuit, so they may call it a day on this one.  
Here is the original press release of the Florida ACLU, which contains the complaint. 
Thanks to Joshua Mayes at the Sutherland Law Firm in Atlanta for the tip. 
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Teaching Kids to Think 
Wednesday, July 30, 2008 at 10:50PM | Justin Bathon 
So, I have been cruising all over the southern Midwest the last couple days and while on my adventures I picked up an audio copy of Fareed Zakaria's book, The Post-American World. Fabulous read (or listen in my case). Packed with information (and cites - it was almost scholarly!) on China, India, the EU, British History, ... oh, yeah, and the U.S. 
The book did not touch on education much, with one key exception. Zakaria makes the point, one in which I agree, that the place where America still holds its greatest advantage over the rest of the world is in its schools. Harvard, Stanford, Michigan, Western Kentucky, Kaskaskia Community College, Pinebluff High School, Shenandoah Elementary, White Plains Pre-School and the hundreds of thousands of other institutions of learning spread from the tip of Maine to the shores of Hawaii. 
The American System of Education is Unrivaled. Period. There is no large country within shouting distance. 
Zakaria's central and most important point is that in the rest of the world, kids are taught to take tests - and kids excel at taking tests. But in America, which often tests lower than other countries, kids are taught to think. Those are two very different skills that produce two very different sets of outcomes for a society. America's advantage is that we are not bound by tests. We realize the value in giving kids their own voice, their own personality, and giving them the space to grow on their own. There is a reason that the rest of the world sends its best talent to American Universities. The kind of education in thinking they can get in American Universities is not available anywhere else. Heck, the kind of education they can get, period, is not available anywhere else.  
Contrast that central, powerful, and strategic finding with today's test-driven mania within education. As educators, maybe we need to THINK a bit more for ourselves about how instead of simply reacting to being 15th or so on any given test-driven measurement, we can instead be focusing on what we do well ... teaching kids how to think for themselves. 
We are a country of thinkers and doers and innovators and radicals and weirdos ... and I dare you to try to name a person in America that does not think for themselves and hold their own opinions and try out their own ideas. How does America thrive in the Post-American World? By not forgetting what it meant to be an American in the first place. We cannot allow our schools to take away our thinkers. 
Post a Comment | Share Article | Print Article | Email Article 
in Educational Leadership, Policy-NCLB 

Sunday
27Jul
Update on Autism Remarks 
Sunday, July 27, 2008 at 10:31AM | Justin Bathon 
Charles Fox has an update on the autism rant that outraged me last week. Apparently there has been quite a lot of backlash from the remarks and calls for the radio host to be fired. Radio stations and advertisers have dropped him already. 
I absolutely 100% think the guy should be fired. This is no different than the Imus situation, just a different protected class that is being discriminated against and made fun of. Are we not as outraged as a society when people openly discriminate against and ridicule disabled children as we are when they do that to minority children? I would hope not, but here is the broadcasting company's response: 
"[We are] satisfied that he did not mean any disrespect to autistic children or
their families but was instead reiterating his longstanding concerns on
public health issues."

Listen for yourself and decide what you think is appropriate. 
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Friday Snippets: 07/25/08 - The Candidates and Special Education 
Friday, July 25, 2008 at 12:28PM | Justin Bathon 

The transition has begun to the new site. I worked on
building it some this week and it is starting to take shape quite
nicely. I hope to have it up an running by about the middle of next
month - the tentative logo is below. 

Also, I have new contact information, including a new e-mail, which you can find here. 





Anyway, to the snippets. 

School finance lawsuit goes forward in Alabama challenging its property tax system. 

Meanwhile, a hearing on the school funding suit in Georgia took place this week. 

Schools are being used as a pawn in the California same sex marriage debate. 

Parents like single gender classes in SC so there is going to be more of it (but it doesn't make them constitutional). 

Also, perhaps school finance reform in SC as well. 

Colorado Christian University (where I lived in their apartments once and where the Morning Star Center was founded) won a federal financing decision against the State of Colorado. 

They plan to anoint a new flagship
in Texas. I like their style and I wish other states would follow suit
- Illinois, for instance, could use a second flagship (Go SIU!).  

N.Y. school attorneys are still being punished for the scandal. Five more this week. 

They are voting for more paddling in Georgia. 

They are still negotiating in Hawaii over teacher drug testing. 

W.V. considering year-round schooling. 

Bible course standards approved in Texas. 



And around the Blogosphere this week: 

The big news this week is that COPA was ruled unconstitutional by the 3rd Circuit. Mark W. has the details. I will try to read the case next week and give some thoughts. 

Mark also has a Florida court requiring parental permission for pledge opt outs. And he thinks there may be some implications of the 4th Circuit court allowing non-denominational prayer at city meetings. 

Mike Tully at the Gate has censorship of a student newspaper in San Diego. 

Making waves this week was the social networking communications ban. I pretty much wholly agree with Scott McLeod at DI on the issue.  

Mitchell R. has some NY education department decisions that are worth a look. Parent unhappy with teacher. Joint custody residency. 



Wrightslaw has "when the school says NO" 



Finally, as Charles Fox notes, the candidates have not said much on disability issues (they will speak some to the issue this Saturday ). 




So for your Friday Fun ... ASK THE CANDIDATE!! (photo credit: Time)

Jim
Gerl is planning to ask the candidates about Special Education Law. I
want to get 100% behind this idea because I really do feel like we
don't know much when it comes to special education from the candidates.




So, your Friday Fun assignment is to go to Jim's blog and leave a comment with your special education question(s) for the candidates. I plan to do so this afternoon. 



And, after that as a reward, you can check out Lori Miller Fox's "You Know When You've Been a Parent of a Child with Special Needs too Long When ..." - Great Stuff Lori.
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"That would have been the perfect class." 
Saturday, July 19, 2008 at 08:38PM | Justin Bathon 
I know I have some education technology readers so I thought I would pass along the quote in the title, "that would have been the perfect class," which I heard yesterday from a second year principal that was reflecting on his leadership preparation experiences and the lack of learning technology tools. 
The principal was reflecting on how he struggles to manage time and now is finding himself seeking out technology tools that could help him do things more efficiently. Since he is now finding some, he wondered why he was not told of these tools in his principal training. 
Good question, I thought, but one that he did not get an answer to at that meeting. 
Post a Comment | Share Article | Print Article | Email Article 

Thursday
17Jul
Friday Snippets - 7/18/08 - Live from Lexington 
Thursday, July 17, 2008 at 10:12PM | Justin Bathon 
First Snippets Live from Lexington: 


The Arizona Attorney General is now becoming involved in the Voucher funding issues. 



Anti-bullying law discussions continue in North Carolina (more). 



Discussions continue on Florida's proposed plan to eliminate property taxes for schools. 



Who knows if Louisiana's evolution law is constitutional.



More autism talk.  



A group is seeking to rewrite the S.C. Constitution education clause to mandate that schools provide a high quality education. 



Another major teacher strike in the UK - this time teaching assistants and support staff. 





Couple ed. leadership stories ...

Education leaders put the onus for school improvement on principals in Arkansas. 

New Jersey is reviewing some school administrator's administrative licenses suspecting they came from diploma mills. 





Around the ed. law blogosphere:



Jen Weissman has Evan Bayh on Education. 



Karl Romberger is in favor of a free agent market for teachers. 



Last week, Wrightslaw gave the special education law blog five stars, and it has really seemed to stimulate Charlie Fox who this week has Epilepsy resources, the delicate balance of discipline, and teacher speech issue for speaking out on IDEA issues in her school.   



Jim Gerl has the difference between 2 and 1 tier due process systems.



Mitchell R. has some advice for legal bloggers and possibly getting picked up by Lexis and Westlaw. 



Title IX blog has the Office of Civil Rights not buying an attempt to exempt some high schools from Title IX.  





And for your Friday Fun: 

Think you know movie titles? Give this game a spin. Enter
a letter to guess the title (I failed my first 5 tries but then got
better quickly). 
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Is Autism the next ADHD? 
Wednesday, July 16, 2008 at 09:28PM | Justin Bathon 
One of the things that happens in a new town is that you search for new radio stations. Personally, I prefer, in order, (1) an NPR station, (2) an AM News station, (3) a sports radio station, (4) a country station and (5) a folksy station that plays a little bluegrass. So far in Lexington I have 1, 3 and 4 done. So, today I was searching for an AM News station. Tonight I took a quick trip to Lowes still tuned to the AM station I was trying out. On the way home I hear the announcer start a rant on how autism is not real. 

Obviously I thought the speaker, some ultra conservative wacko, was kidding ... but no. The idiot was serious and went on to say that autistic children were just "fools" and that their parents didn't cure them of being fools like his daddy cured him (riiigght...wow). That America is diagnosing their children as autistic when the problem is really just a bunch of bad parents. - I wanted to spit into the radio in the hope it might come out the other side and hit this absolute ass of a human in the face. When he finished with his autism rant, I just turned it off and didn't even catch his name, which I regret, because I may have sent hate mail for the first time in my life. (If someone heard it and knows the guy, please let me know in the comments). No doubt the moron did not actually have an original thought of his own and just borrowed the thought from this guy in the National Review and took it to the extreme.  
Anyway, after the shock of this wore off, I considered for a minute all the new attention I have been hearing autism get lately. It has occured to me before that I am hearing more about autism lately than I have ever heard within a short period of time. It is beginning to remind me of the attention that ADHD got in the late 1990's and early 2000's. Even your average person on the street had an opinion on ADHD. Heck, I'll admit that at times I have thought there was an over diagnosis problem as I watched my friend in gradeschool go from an active, energetic student that made decent grades to a lethargic blob after they put him on the medicine. It clearly screwed up my friend for at least two years of grade school until they took him off the medicine and who knows what kind of lasting after effects that had on him. I know the medicine was messing with some of my high school students as well.  
But that is ADHD. Not Autism. If you have ever worked in a school it seems there is a fairly substantial difference in the diagnosis, yet the attention autism is getting lately is strangely familiar. We may be at the beginning of a new period where autism becomes a national issue and people begin to spew all kinds of uninformed nonsense that generally leads to chaos which in the end has a negative effect on children. So, those of us that have a say at all, we need to head this off early. I am going to stress autism awareness to my school administrators and I hope all of you in similar positions will take similar actions.  
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Savana Redding Wins En Banc Appeal 
Monday, July 14, 2008 at 05:57PM | Justin Bathon 
In the case that has probably generated more posts on this site than any other (that's what happens when the plaintiff leaves a comment), Savana Redding has finally won her case against the school that strip searched her over missing Ibuprofen. The 9th Circuit, sitting En Banc, ruled 6-5 that the strip search was not reasonable under the 4th Amendment. (ABA Journal). 
Common sense informs us that directing a thirteen-year-old girl to
remove her clothes, partially revealing her breasts and pelvic area,
for allegedly possessing ibuprofen, an infraction that poses an
imminent danger to no one, and which could be handled by keeping her in
the principal’s office until a parent arrived or simply sending her
home, was excessively intrusive.

Clearly, correct. 
I have made my feelings known on this case before, and obviously I feel the Court reached the right outcome here, even if it did take an En Banc review. Now, barring review by the Supreme Court (see below), Savana can rest easily and feel that justice was finally served. 
As to the effect on educational law, I do think this case will have an impact although it broke no new constitutional ground. The reasonableness standard and its two prongs (justified at its inception and reasonable in scope) continued to be the analysis used by the Court, but what this case does is find that the reasonableness standard is not a protection for school officials, as the dissent argues. School officials can (and do) violate this standard and when they do they are putting their schools at risk and should be appropriately punished. It is up to the judges to determine reasonableness under the Constitution; it is not something that should be left wholly at the administrator's discretion.  
Second, I know many ed. law professors that try to draw fine lines between strip searches and searches that are not strip searches but involve the removal of some, but not all, clothing. That should stop after this case. I would advise administrators to no longer engage in the removal of student clothing. The administrators in this case attempted to not go so far as a strip in this case by not fully removing her underwear, but the removal of the outer layers of clothing was enough to constitute a strip search. Unless in dire and/or highly justifiable circumstances, the removal of clothing should probably not be considered an option. 
We may not have heard the last of this case, however. Because of the publicity, the Circuit, the outcome, and the period of time since T.L.O. was decided, I do give this case a 15-20% chance or so of being heard by the Supreme Court. But, either way, this case will continue to be referred to for years to come when discussing reasonable suspicion in schools. 
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A Billion Books 
Thursday, July 10, 2008 at 09:42PM | Justin Bathon 
There are a billion books collectively in collegiate academic libraries in the U.S., according to this new report by NCES. A billion ... that is sort of hard to visualize, so I thought I would help out. 
If, on average, each book weighs three quarters of a pound (probably more because libraries do mostly hardbacks) then the weight of the books in academic libraries in the U.S. is conservatively 750,000,000 lbs. 
To put that in perspective, that is 975 times the weight of a fully loaded C-5 Galaxy, the Air Force's largest aircraft. How many is 975 ... well, there are 975 aircraft below in the image (right click to enlarge). The entire U.S. Airforce Fleet of C-5 Galaxies is 111. 
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No Friday Snippets this Week 
Thursday, July 10, 2008 at 05:49PM | Justin Bathon 
This summer has been exhausting ... pretty much literally. As you all know by now I will be at the University of Kentucky in the fall (my name is listed now) and I am moving down to Lexington tomorrow, officially (that's right "I" - no movers - I will try to get some pics up at my homepage later of the misery). But, as much as I had hoped, not everything wrapped up cleanly here in Bloomington, IN at IU, either (no worries, it will all be fine, but I was hoping to be done by now). So, I am sort of having to live in 2 places at the moment ... and that comes at the expense of my other home away from home, the Web. Anyway, since I am a single man operation here, the Snippets are going to miss their first week since I started them at the beginning of March. 
But, just to do something to keep the habit alive, I am going to let you get your own snippets by explaining the process I use to gather them every week. 
The best place that I know to look for the snippet stories is Stateline, which is compiled by PEW. I go through all of their education stories each week and pick out the ones that relate to the law that have not already been picked up by one of the other ed. law bloggers. Also, I watch most of the major papers with bookmarks in Firefox. A lot of the major papers and news organizations these days have education RSS feeds, so I have aggregated some of those in my aggregator. I also run through some of the e-mail services I get such as ASCD Smartbrief, ECS E-Clips, NSBA Legal Clips, and some more. I also have bookmarked a lot of education video services, such as predefined searches of YouTube, CNN/ABC et al. education related news stories, NPR news, PBS' Newshour, AfterEd, and a few others. Plus I get e-mails from others around the country that I typically include if relevant. That's how I compile the news snippets. 
The Ed. Law Blog roundup is a lot easier, but it takes just as long because everything is relevant. I just basically use my aggregator. It lets me know how long ago everyone posted their items, so I review everything that was posted this week if I have not read it already. From a quick review, it looks like there is a lot of good stuff this week in the ed. law blogosphere, so please check it all out. After I look at the standard 20 or so educational law specific blogs, depending on time, I hit up some of my other favorites outside of ed. law. Usually this includes ed. tech. blogs, ed. policy blogs, and some of the more famous legal blawgs. 
Lastly, since I spend a lot of time on the Net, I note the things I found fun or interesting and use those for the Friday Snippets. When I didn't come across anything particularly fun that week, I go with a backup Seinfeld clip or music video. 
Anyway, there you have it. My Friday Snippet procedures. If there are places I should be looking you did not see here, please let me know. 
Now, off to take all the nails out of the wall (and my wife loves pictures, so there's a lot). 
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Lots of School Law Issues in Lexington 
Tuesday, July 8, 2008 at 10:52AM | Justin Bathon 
Since it became clear that I was moving to Lexington, I have added its paper to my daily reading list. As I have been reading it over the months, I have been noticing that Lexington has a lot of school law issues cropping up all the time. Today, for instance, a mother is suing a school over her daughter being bullied enough to send her to the hospital. This is not a ground-breaking legal issue and I have posted before on these types of lawsuits. But what is striking is the consistency of the cases coming out of Lexington. Now, perhaps it is just a great education beat reporter for the Herald-Leader, but either way it promises to be an interesting city to be in as an educational law instructor. As I use the blog as part of my teaching, you can expect to hear lots of interesting educational law stories from Lexington in the coming years. 
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Heads Up: Post-X Generation 
Sunday, July 6, 2008 at 05:56PM | Justin Bathon 
The Washington Post has saw fit to change generations on us, just so you know. Generation X is entering their 30-40's now and the Millennials are now coming of age. I have seen this language around before, but the Washington Post is trying to put a definitive stamp on things. (Time on the issue, 1997). 
Here's how the generational constellation breaks down:
Baby boomers, experts say, were born from 1943 up to 1960 (although the
U.S. Census extends the range to 1964) and are characterized as
idealists and moralists who fought over war, gender inequality and
race. Generation X, born between the early 1960s and the early '80s, is
described as economically conservative and disaffected, influenced by Ronald Reagan's presidency (and Michael J. Fox's
preppy Alex P. Keaton character in the television sitcom "Family
Ties"). Millennials, who experts say were born either in the late 1970s
or '80s to the early 2000s, are said to have grown up sheltered and are
risk-averse.

So, where does that leave me? Well, apparently I get to pick between Generation X and being a Millennial. I certainly feel very little connection to the Reagan era and I associate Michael J. Fox more with Spin City, but I am not sure if I am fine being classified as "sheltered" and "risk-averse" either. I certainly like the post-modern "X" label, but of course X doesn't say much about you either. I guess I don't really care for either label, frankly. 
No word yet on what my son's generation will be called (born in 2006). Any ideas? Generation 2.0? Globalists? Seems like they are going to get a cool name. 
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Friday Snippets - 4/07/08 - New Laws Taking Effect 
Friday, July 4, 2008 at 05:29PM | Justin Bathon 


Got to love July 1. The start of a new year, everything is fresh and hopeful ... at least in school terms. But, July 1 is frequently when all the new laws affecting schools take effect also (more). Not to spoil your optimism. 



We are not quite at the "just do whatever you want" point yet with NCLB, but we are getting closer. 



An lawsuit over a critical intelligent design e-mail in Texas. 



Louisiana is realizing how far out on a limb they went this year. More .
Louisiana certainly gets the award for the most conservatively oriented
new school policies this year. If there is such an award. The young Republican governor there pretty much is pushing forward on every front. 



Meanwhile, New Orleans Recovery School District is cutting 180 jobs, 17 percent of its teachers`.  



A coalition to get more money for California's schools has taken to the airwaves.



Missouri is one of many states this year broadening online harassment laws. NY too. 



U.S. Supreme Court denies Kansas undocumented worked tuition case.



In Michigan, always a leader in special ed. issues, a parent is trying to create a class of autistic children to go against Blue Cross, Blue Shield.  



West Virginia gets school bus time limits.  



Gotta watch those accountants ... (I am not referring to my wife who is an excellent accountant!). 



Hawaii can't figure out who is going to pay for their teacher drug testing program. 




Around the Ed. Law Blogosphere


Mark Walsh has all the big news of the week. Arizona and Maine vouchers okayed. The anti-abortion truck ruling. More from the LA Times. And some goodold Milwaukee union signs. 



Jim Gerl is reflective on how far we have come since passage of EAHCA.



Charles Fox says we need more from the candidates
on where they stand on IDEIA & NCLB. He has a great point about
IDEIA - I have no idea where the candidates stand on that issue. I can
guess, but it would be nice to hear it from them. 



Title IX blog has a school not liable for teacher harassment incident in South Dakota. 



Connecticut Education Law Blog has a FOIA case there. 



Wrights Law answers questions about school attorneys and walking out of due process hearings. 



Jon Becker tells a great story about how Thurgood Marshall impacted his life. 



Jen Weissman has Connecticut going to in-school suspensions mostly. This is probably a good idea. She also has Sen. Lieberman's (who is wildly unpopular now for backing McCain) education take. 



Mitchell Rubinstien has a not so shocking anymore teacher speech case out of the Second Circuit. Complain about special ed = fired. 



Check out this British Church/State case at Religion Clause. Interesting stuff. 




OK, for your Friday Fun ... 


What else? Enjoy. (If the fireworks are not playing and you want them to, just hit "preview.") 
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04Jul
School Law Professors & Technology 
Friday, July 4, 2008 at 12:20PM | Justin Bathon 
Since I teach educational leaders, I thought I would participate in Leadership Day 2008, which was started over at Dangerously Irrelevant last year and is happening again this year. Leadership Day 2008 is supposed to focus on ways to help school leaders become more technologically literate so that they can better lead schools in the 21st Century. A few worthy activity, indeed. 

So, my post today is going to focus on improving technology literacy in school leadership preparation programs, instead of directly on educational leaders themselves (for lots of posts directly on helping school leaders, see Dangerously Irrelevant where Scott will be doing a summation with lots of links). Leadership preparation programs, at least 90 some percent of them, are very traditionally oriented entities (why I know this). Granted, a few innovative programs are beginning to push the technology envelop seeking greater efficiency, but your traditional brick and mortar leadership preparation programs still dominate, and in those preparation programs technology literacy is not highly valued. It is valued a little, but mostly not enough to arise to any formal efforts to integrate technology literacy elements into the curriculum (again there are exceptions). 
So, if our leadership preparation programs are not technologically literate, how can we expect our educational leaders to be? We show them what they should value in their careers during their preparation program and technological literacy is no where near the top of that list. So, how do we integrate more technological literacy into our preparation programs? 
Well, here is an idea and what I am going to try to do over the next decade or so. 
Technology issues are unlikely to get a privileged class of their own. The best technology can hope for in most programs is an elective, but in today's strictly controlled cohort models of leadership preparation, electives are largely out of favor. So, what class is in every leadership preparation program around the country where more technology can be integrated? ... Well, how about educational law? It's an unlikely place I know and probably not the one you were thinking of, but one where I think real progress can be made. 
First, change comes easier to ed. lawyers. Last year, the First Amendment analysis was changed. The year before, teacher speech was entirely changed. Pretty much once a year, a fundamental change occurs in educational law and people that teach educational law thrive in that environment of constant change. We see it as our job to keep up with change. 
Second, the Internet plays a bigger role in Ed. Law classes (at least good ones). While a lot of ed. leadership classes involve reading and discussing a book, the education law class necessarily relies on the latest cases, many of which can't be kept up to date in a textbook. My boss updates her textbook every 4 years or so, but it is still wildly out of date by year three. To fill in those gaps, we rely on Internet sources. In most of our educational law classes, we even teach students how to stay up to date with legal research. Also, most good ed. law classes use current events from the Internet. The latest local news story or NPR clip.  
Third, there is already a group of law scholars that recognize this change. It is no surprise that Scott McLeod & Jon Becker, who both run great technology oriented blogs, are both lawyers and are already writing an online law textbook. Throw in myself and people that recognize this change but have less of an Internet presence such as Kevin Brady, and there is a group that is already pushing the envelope.   
Anyway, I could go on, but you start adding this stuff up and I have come to the realization that we can use educational law courses to help school leaders become more technologically literate. 
And, I realize I have a large role to play in this. Part of the reason for the Edjurist redesign is so that I can work off a site where I can publish Web 2.0 resources for educational law which can be freely used by school law instructors across the U.S. and world. Because the law is an ever changing entity, familiarity with blogs and other Web 2.0 devices are necessary for more than just personal learning and discussion. That kind of up to date familiarity is necessary to keep your school obeying the law and out of legal trouble. As I have already shown, there are already 15-20 education law blogs out there, many of which are state specific. As that number continues to increase, they should continue to increase their presence in educational law coursework. But, it is more than just blogs too. Vidcasts, forums, online hornbooks, etc. As people like myself begin to build and publicize these tools, we can encourage ed. law instructors across the U.S. to adopt these into their classes. Heck, maybe even some will be as crazy as me and do a YouTube assignment. 
There are over 600 preparation programs across the U.S., each with an educational law course at least once a year. Consider if just 1/10 of those courses began to integrate more technology tools and helped train educational leaders in the use and function of those tools? That would be a fairly substantial change, but one I think is very possible within a decade.  
Snippets up in a bit. 
Tags: leadershipshipday2008, schooltechleadership
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School Standoff in Kansas City - Between School Districts 
Wednesday, July 2, 2008 at 11:01AM | Justin Bathon 
There is a standoff, literally, going on between Kansas City and Independence, Missouri School Districts. The Independence School District wants to take control of seven schools that were formally operated by the Kansas City School District. The KC School District seems to acknowledge that Independence has a right to take over the buildings, but because of an ongoing dispute between the districts over the cost of the school buildings owed to the Kansas City District and the lack of payment from Independence Schools, the doors were locked and security guards were posted to keep the Independence officials out of the buildings. Finally on Monday, a judge ruled that Independence has a right to enter the buildings. But, on Tuesday morning, the doors were still locked.  
Here is the Superintendent of Independence Schools after being locked out:
Things seem to be slowly resolving (video), but the Independence School District has still not been allowed to make repairs to the buildings, which is their intention before school starts. 
Anyway, this whole thing is a bit embarrassing. If the school districts can't even get along and work together, what kind of public image is that sending these communities? 
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Ed. Law Professor Position - UIS 
Tuesday, July 1, 2008 at 01:49PM | Justin Bathon 
There is an Ed. Law assistant professor position at the University of Illinois at Springfield. Unlike some other Ed. Law professorship positions, this one does not necessarily require a Ph.D. - a J.D. and/or an Ed.D. may be enough so for any educational lawyers out there that have experience adjuncting at other universities, this may be an opportunity to get a full-time position at a growing university in the capital city of an important state. 
As always, employers seeking to advertise educational law related positions can contact me about posting their position at the Edjurist. Hopefully there will be enough positions this coming fall to do a job board on the redesigned site. 
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The Changing Nature of Online Legal Research 
Tuesday, July 1, 2008 at 10:13AM | Justin Bathon 
I am working on a few different projects on educational law research. As mentioned before I am working on rebuilding the Edjurist. But, I am also working on a survey of educational law related folks and their online legal research needs with Kevin Brady, a professor at North Carolina State. Kevin found an article with some cool new online legal research tools that I wanted to pass along. 
The New Tools:
Public.Resource.Org - The latest project from Carl Malamud, it seeks (eventually) to put all federal and state caselaw online for free (they already have 1.8 million pages up - all Supreme Court and Court of Appeals cases). Here is a link to the case law directory. You can use case citations to navigate (first by the volume number and then by the page number). 
Public.Resource.Org doesn't seek to have the search power or additional features that West or Lexis have, but it wants to put the cases in a source where other folks (such as myself with the Edjurist) can begin to classify them and make sense of them. I found his letter to Thompson-West particularly interesting ... as is West's response that seems to admit that the actual text of the case in their database is not copyright protected. Presumably, if you could find a way to clean out all of West's workproduct in a case, you could then put that case online for free. Here is Tim Stanley (of Justia now, but a founder of Findlaw) on the project with some more information. Also WisBlawg.  
AltLaw - This is a searchable (advanced & boolean) database of over 750,000 cases. It is a joint project of Columbia Law and Colorado Law Schools. It covers all Supreme Court decisions as well as a good deal of Federal Appellate Court decisions from 1950 forward. It also has some cool features such as a Bluebook copy and paste generator as well as a Shepardizing feature where it links to all other cases in their database that cite the case. This is a tool we can be using in our educational leadership law classes right now. 
PreCYdent - Here is the co-founder explaining it himself. 
PreCydent has just short of a million case law opinions and over 50,000 statutes it searches. It offers a pretty good search page where you can search by title, jurisdiction, justice, date and citation and have your results ranked in different ways. You can also create a free account where it tracks your searches and allows users to upload new opinions and statutes. It is still in beta testing, but you can use it now. Again, this is another resource we can start using immediately in our classes. 
There are other resources too, but I don't want to overwhelm you. The sense you should get, however, is that there are now large, increasingly coordinated efforts to get legal information online for free. That is an extremely positive development. 
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Friday Snippets: 06/27/08 - Sanding the Floors 
Thursday, June 26, 2008 at 09:13AM | Justin Bathon 
An abbreviated, Thursday edition of the Snippets this week
as I am going to spend the whole weekend refinishing my hardwood
floors. 


A report on NCLB that showed some closing the the achievement gap made a lot of headlines this week. CEP's website where you can download the report. 



4th Circuit: School's don't need to grant access
to e-mail & Website to outside advocates seeking to present both
sides of an issue, even when the school takes a position on an
education policy. Page v. Lexington Co. School Dist.  -- Mark Walsh. 



The lead content in artificial turf fields (present at some schools) may be too high. 



Pennsylvania has become ground zero in the fight over evolution. The latest salvo: Philadelphia academic institutions are now holding a Year of Evolution to celebrate Charles Darwin's 200th birthday. 



The Arizona Republic, perhaps trying to do Mr. McCain a favor (since he doesn't really have an education policy at all), does a bit of a Q and A on what each candidate would mean for education. 



Around the blogosphere: 



Mark Walsh has the Supreme's decision to limit the death penalty in child rape cases and how it tangentially relates to schools. 



Mark also has a post with a ton of links on the rehearing of the California homeschooling case. 



Jen Weissman profiles the Gov. of Mass. on education. 



Charles Fox puts together an impressive week: Schools using shock treatment on special ed. kids. Call for action on ADA bill. And a good lesson on how NOT to word a report. 



Jim Gerl redirects us to a defense of hearing officers, which has photo evidence. Compared to mine, Jim keeps a pretty clean desk. 



Mitchell Rubinstein finds the Federal Rules of Civil Procedure apply in IDEA cases
as well. Mitchell is totally right also: The person that suffers when
these claims are thrown out on procedural grounds is the student. Also,
NLRB is putting cases online. 



Carolyn Dugas has info on Connecticut's updated anti-bullying law. 



And for your Friday Fun: Virgin Galactic. In a couple years, they are going to be making regular trips to space. For only $200,000 you can book your flight now.
Assuming that none of you will be booking your flight, you can at least
enjoy the photos as construction seems to be progressing nicely. 
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25Jun
Is Education Starting to "get" Myspace and Facebook 
Wednesday, June 25, 2008 at 10:15AM | Justin Bathon 
Can this be? Are educators starting to understand social networking a little? 
In today's Saint Louis Post-Dispatch they report on a fairly standard summer professional development meeting conducted by the teacher's union in Missouri. But, here is what is different: 
Shipma [director of legal services for the Missouri NEA] does not think a ban on teachers using such sites is the answer.
"Especially the younger people coming up, that's how they are used to
communicating," she said. "It's like with everything, you just have to
have common sense."
But the line of appropriateness can get blurry. What if a teacher posts
a picture of himself or herself holding a beer? He or she probably is
of legal age to drink, said Kelli Hopkins, policy director for the
Missouri School Boards' Association, but is that a picture the teacher
really wants to broadcast to students and parents? 
In the end, though, it really comes down to whether the questionable
content is tied to the ability of a teacher to perform the job, Hopkins
said. Her organization is still researching the issues of teachers and
Facebook or MySpace profiles, and hopes to craft some guidance to
administrators sometime this fall. The group has received about a dozen
calls from administrators within the past few months, and it's been a
frequent discussion topic of some listservs. There are all kinds of
issues, including First Amendment rights, she said.
Trey Griggs, another Wentzville teacher with a public Facebook profile,
thinks it would be a mistake for educators to be banned from something
that is such a big part of their students' lives. 
"That's where students live these days, and the last thing we want to
do is remove ourselves," Griggs said. "I don't worry about my page,
because they wouldn't see anything on there that they wouldn't hear
about from me in class."

So, instead of just a total ban on Myspace and Facebook pages for teachers which has been the standard position for years, the position may be shifting toward helping teachers responsibly use Myspace and Facebook instead. I think that is a healthy development.   
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Midwestern Teacher Retirement Systems 
Tuesday, June 24, 2008 at 10:43AM | Justin Bathon 
Little bit of an odd post today, but I thought I would share a link to my latest report. The Indiana Department of Education asked a few of us at IU to examine the retirement benefits of school administrators and whether Indiana's benefit package could be affecting superintendent mobility out of the state. So, we looked at the retirement systems in Indiana, Illinois, Michigan, Ohio, Kentucky (the neighboring states) & Florida and used those to run some simulations on hypothetical administrators to see how the different state retirement packages would affect their pensions and whether there would be a benefit to moving. We also surveyed principals and superintendents to try to understand how important retirement benefits are in their career decision-making. 
Anyway, I don't want to try to sum up the complex findings in a paragraph here, so if you are interested, check out the executive summary of the full report (pdf). 
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Cert. Denied 
Monday, June 23, 2008 at 01:55PM | Justin Bathon 
Mark Walsh, who does an excellent job tracking these things, has 3 education cases being denied cert. by the Supreme Court. I was sort of hoping they would grant cert. in the corporal punishment case, but they didn't (and perhaps for the better, considering how conservative this court is, the last thing we need is a Supreme Court opinion validating physical punishments of kids by school authorities). 
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This mess is going to trial ... 
Saturday, June 21, 2008 at 12:12PM | Justin Bathon 
I really don't like this case. I have been following it for a while now and each time I think about it, it sort of annoys me more. Before, it was teacher v. school. Now, it is kids v. school & teacher. Here is Mr. Freshwater speaking for himself (pardon the ads). (Also, just some advice ... don't use the phrase half-truths, even if these things are all only 1/2 true, he should still be fired - if you have a lawyer standing next to you, best to let him do the talking). 
Anyway, now the case of out Mt. Vernon, Ohio about the coach with various alleged church/state offenses is going to trial. This case makes headlines (such as Drudge & CNN today) because one of the alledged offenses is burning a cross into a kid's skin. But, the offenses go way deeper. If the skin burning allegations are true, than that is a criminal offense and the coach should probably be put in jail for a while. But, as an education lawyer, I am more concerned about the coach's blatant disregard for the First Amendment. He was treating his teams & classes like his own personal church group (if the allegations are true) and for that he should clearly be fired and the school should probably be liable as his religious propagandizing was clearly not a secret within the school. Even if all the other things are not true and this comes down to whether or not he can keep a bible on his desk ... I don't like his chances. 
Anyway, we are going to have to hear more about this ridiculous case. Hopefully it will serve as a national warning to other schools who have coaches that like to instill their religion on their students. In happened in my public high school when I was a student, I witnessed other teachers doing it when I was a public high school teacher, and I see it a lot as a professor. These coaches like to talk so much about respect ... how about a little more respect for the First Amendment.  
h/t Religion Clause & Scott McLeod
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Friday Snippets: 6/20/08 - Summer Slowdown Begins 
Friday, June 20, 2008 at 03:15PM | Justin Bathon 


Arizona's Attorney General appeals the earlier unconstitutional vouchers ruling there. 



Virginia is reviewing the legality of their school fees. (These are always questionable under state constitutions).\



Quite a little fight shaping up in Florida this fall over the vouchers amendments. 



But, Florida is a laboratory for conservative oriented school policies (vouchers, charters, testing). This is why I like federalism - we get to try these things out and see before they go national. 



The University of Iowa begins recovering ... thankfully.



2/3 of schools in South Dakota are supporting the school funding lawsuit. (I like when schools take collective action like this). 



We are all paying for Nevada's schools. 



An agreement in NY to kick out teachers on the sex-offender registry. (Love those NY Post Headlines).



Rumblings that school choice might be back on the agenda in Arkansas.



Here is an idea that is gaining steam  ... 4 day work week (+ 4 day school week). I not sure it will go anywhere, but hearing a lot about it lately. 



"School anti-bulling emphasis overlooks gays" - in Alabama. 



Around the Ed. Law Blogosphere:



Mark Walsh has 2 Supreme Court employment based cases coming down that tangentially affect education. Mark also has
a possible corporal punishment case getting Cert. from the Supremes. I
sort of hope that happens. I think it is time to be done with corporal
punishment. Also, Highly Qualified Teacher Definition Upheld. 



Mitchell Rubinstein has more on the Supreme Court labor decisions. 



Mitchell also has a link to an interesting text-message privacy case out of the 9th Circuit that I am going to have to read more about. 



Michele McNeil has Ed. in 08 gaining momentum with some new members. Roy Romer on the new additions. I am sort of fascinated watching Ed. in 08 picking up steam and I think it is due in no small part to their active courting of the blogosphere. 



Obama sort of attacks McCain on education. Not enough to actually inspire an education back and forth, however. 



Board Buzz has an overview of the potential legal costs of parent chaperones. 



School and Education Law Blog has a guestblogger, Heather Johnson, who writes why corporal punishment is a bad idea. 



Charles Fox has a shockingly scary story on school's use of calling child and protective services. Wow. Just wow. 



Pete Wright has information on homebound services.



And, Jen Weissman has Hillary Clinton's education take.  



And for your Friday Fun: I am already missing my undergrads ... so
... I thought I would post what has become the most popular of their
You Tube projects. This video has been viewed 500 times.

Google Document Link: Friday Snippets: 6/20/08 - Summer Slowdown Begins
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Building a New Edjurist: What Would You Like to See? 
Thursday, June 19, 2008 at 10:16AM | Justin Bathon 
During the rest of the summer I am working on building a new Edjurist website. I will still be posting here, but sometime in late July I will move over to a new, far more powerful platform. The new platform allows me to take the Edjurist beyond blogging and offer a range of different resources related to education law. I will still have the same web address, but you might have to update your RSS feeds.  
I am also going to be collaborating with a giant of the edublogosphere in a new project to bring some topical educational leadership professor blogs under one banner. I won't announce who it is yet, but your hint is that the organization's book club this summer drew over 100 people! 
Here are some of my ideas I am working on for the New Edjurist:
Blog: Same old same old there. The blog won't change much at all. 
Ed. Law Blog Search Page: See here. 
Complete Ed. Law Blogroll: Want to get everyone their Technorati ratings. I will probably make a widget that others can embed on their blogs (I will give instructions) so that we can grow our little community here.  
Forum: An educational law forum can be used by anyone as long as their topic relates to educational law. Anyone can post discussions or questions there and get responses from others. This is a give a little get a lot collaboration where folks can begin to pool their knowledge. 
Case Database: A lot of the cases in educational law get referred to a lot, but are not collected in one place. Cases will be collected here (at least the outside links will be collected) so that anyone with an interest in a particular topic within educational law can click that topic and get the most important and referred to cases in that area. It won't be a complete list (that would be an enormous task) but it should have most of the big cases. 
Links to State Education Law Statutes: Education is largely governed by these statutes so it makes sense to link to them online. I will try to do it in a map interface. 
Ed Law Instructional Database: A lot of the materials I use in class will be posted here for open access. Links to relevant videos, articles, blog posts, etc. by topic will be provided and I will provide my syllabi. It is a place for teachers of Ed. Law to collaborate. 
Organization Links: Links to other organizations interested in educational law. Possibly with a yearly confernence overview for finding the ed. law conferences near you (there are dozens of ed. law conferences around the U.S. each year).  
Job Board: Not sure how much this will get used, but I am fine posting links to advertisements for ed. law jobs. 
I would be interested in hearing your thoughts on those aspects, but also I want to hear what you always wanted online related to educational law and never had. I am not a fantastic webbuilder, but I will do what I can. It will probably take me at least a year to build it completely, so any requests on which items I should work on first? I am even willing to take color palatte suggestions. Some (including my wife) don't find the current Edjurist site very attractive.  
Also, let me just throw this out there and see what you think. I am thinking about including advertising on the site that I would pool in a non-profit and use to build an educational law scholarship fund. I would hold a national competition to pick the winner and then provide whatever yearly income the advertising generated to that student. The first year it probably wouldn't be much, but I think it would grow as the site grows. What do you think of that? I am not a fan of advertising on my site, but I do think it might be worthwhile if we can inspire a few more people to study in the Ed. Law field. 
Anyway, I am building, so now is the time to let me know your suggestions! You can e-mail me or leave a comment. 
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17Jun
The Magic of Teachers and Fear 
Tuesday, June 17, 2008 at 11:47AM | Justin Bathon 
It annoys me when the mainstream media runs scary teacher stories. There are millions of teachers, but the press have an amazing ability to spot the few bad apples among them and use that as evidence that the entire system is corrupt. 
So, I enjoyed this story dripping with satire from the Colbert Report last night.   
Here is the real story. 
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The Growing Education Law Blogosphere 
Monday, June 16, 2008 at 08:51PM | Justin Bathon 
Did some searching today for educational law blogs and wanted to pass along my findings. 
Our little community of educational law bloggers is growing. By my count, there are at least 15 specific educational law blogs that are active, give or take a couple. Add to that about 5-10 blogs that tangentially blog on educational law issues. And, for the first time today, I am introducing two ed. admin. school law class specific blogs (see below). So, we are moving forward, folks. We all benefit when more educational law blogs and readers come online, so encourage your educational law friends to start their own and be sure to read what others are writing in the community and comment and recommend good posts to your friends. 
Anyway, since we are beginning to have a critical mass here, I created a search box for educational law blogs only. When you search using this tool, it will only return results from educational law blogs. It is a great tool to find relatively trustworthy information on educational law for free. It would be especially helpful in educational law classes whether they are in law schools or schools of education. I plan to use it in my school law class, for instance. And don't forget, I built all these educational law blogs into my public aggregator which you can use. 
Permanent Search Link: (would be great to link to on your blog)
Search Widget: (If you would like to embed this search box on your site, just leave a comment and I will give you the code).

EDUCATIONAL LAW BLOG SEARCH

@import url(http://www.google.com/cse/api/branding.css);



Top of Form







Bottom of Form



[image: Google]


Custom Search





So, the new ones: 
First, a couple new education law related blogs to add to your aggregators. 
1.     Wrightslaw is blogging. Wrightslaw, the famous special education parental advocacy site, has now added blogging to their online empire. Folks interested in special education law, on either side of the due process hearing table, would do well to add them to their aggregators. 
2.     Second, an older blog that is worthy of picking up as it deals with school law issues on occasion is the Public Sector Law Blog. It is written by Patrick Fanelli, a lawyer in practice in Pennsylvania. While he privledges Penn. school law issues over national issues, it still has a fair amount of national school law related posts. 
3.     I have linked to this one before, but Jen Weissman is doing a great job so far at her education law blog. 
Second: 2 blogs that have been used in educational law classes. This is a great way of using a technology tool to aide learning. 
1.     Public School Law 509 - Dr. Charles Luke, Tarleton State University. 
2.     UNCC School Law 8120- The school law professor at the University of North Carolina at Charlotte. 
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Friday Snippets: 06/13/08 - Title IX & Sec. 1983 & Certiorari 
Friday, June 13, 2008 at 11:24AM | Justin Bathon 


Interesting case this week out of Florida on pre-release waivers for activities.
The case is not related to schools directly, but may have school
implications. I get asked a pre-release waivers a lot. My standard
advice ... do them, but don't rely on them. 



Interesting school newspaper case in CA. Students published a front page photo of a student burning a flag ... principal shuts down paper. 



New Orleans voucher bill continues moving forward, this time through the state Senate. Also, Louisiana's anti-evolution bill also progresses. But, no concealed weapon law on college campuses. Louisiana's been quite entertaining this year. 



Muslim student who wasn't happy about graduation being held in a church settles. 



Hartford's desegregation lawsuit settles up. 



So much for California's Year of Education. 



Around the Blogosphere: 



The big news this weeks was the Supreme Court granting cert. to a Title
IX, Section 1983 school sexual discrimination case. Mark Walsh has details. Title IX blog has a bit of commentary. I will try to do a write up on the case in the next week or two. 



Jen Weissman has advice on school records and teacher dress codes. 



Look for Jim at Maine's Education Law Conference
- and be sure to tell him you met him in the blogosphere. I won't be at
that one Jim, one of these days though, we will be at the same one. 



Mitchell Rubinstein has the City of NY dragging its feet ... and paying the price, in a case against a teacher. 



And lots of noise (but no action) on NCLB this week. Sec. Spellings trying her best to spin it positively (a nice little retrospective worth reading). An NCLB Recess until Reauthorization? McCain's Position (official position - no education plan till fall). And sensing opportunity, Democrats are dividing on priorities. A statement on education. A BOLDER statement on education. (and Jon Becker has a lock on the education policy statement futures market).



For your Friday Fun: 



Fan of the TV show Deadliest Catch on Discovery? Well, now you can play the Deadliest Catch game,
which, amazingly, is pretty cool. You are the captain of the boat and
choose where and how to fish to make as much money as possible. Great
way to waste a few hours on a Friday.
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I Just Don't See How Single Gender Classes Are A Good Idea 
Thursday, June 12, 2008 at 11:31AM | Justin Bathon 
I have been trying to be patient with this growing single-sex classroom idea. I have tried to withhold judgment and see the issue from all sides. I see the articles week after week from around the country touting how it is such a good idea. But, I just can't get on board with it. Now that it has taken hold in a major American city, Boston, I think it is time to start pushing back against this idea. 
Now I am as much about improving student achievement as the next person and I realize the demands being placed on school leaders to have their students perform. The awkward glancing between a bespectacled  boy and a flirtatious girl wastes time that could otherwise be devoted to imaginary numbers. Girls, not wanting to act smart in front of their "less smart" male counterparts, may not participate as much in class. So, I get it. I see the benefits. But, I don't buy it. Not for a second. 
State sponsored segregation, de jure segregation, by gender, a protected class. 
What about that sounds good? What about that sounds legal? Seems like we had a little case about schools engaging in de jure segregation round about 50 years ago. Now, I get the opt out provisions ... but don't kid yourself, this is state sponsored segregation at its core. This is saying that this group performs differently than that group, and that they are not equal and they need to be separated. Forget the separate but equal business all the people are touting in association with this plan, separate can never be equal. You can randomize everything (teacher assignments, classrooms used) but it ain't gonna be equal. And equal is not a matter of better or worse, it is a matter of equal. Don't think about it in terms of the girl's class will be better or the boys class will be better, both classes could be no better or no worse than the other, but even if these were somehow miraculously evenly good, they would still not be equal. 
Here is the Supreme Court's unanimous language: 
"We come then to the question presented: does
segregation of children in public schools solely on the basis of race,
even though the physical facilities and other "tangible" factors may be
equal, deprive the children of the minority group of equal educational
opportunities? We believe that it does."

"We conclude that, in the field of public
education, the doctrine of "separate but equal" has no place. Separate
educational facilities are inherently unequal. Therefore, we hold that
the plaintiffs and others similarly situated for whom the actions have
been brought are, by reason of the segregation complained of, deprived
of the equal protection of the laws guaranteed by the Fourteenth
Amendment."

About as clear as prescription against state sponsored segregation as you are going to get. To me this segregation by gender is clearly illegal. It is almost spitting in the face of Brown v. Board. But, on top of that, I just plain think this is a horrible idea as an educator. We all know that school is more than about test scores. Well, those awkward glances between boys and girls is partly what school is about. I realize that girls might not be raising their hand as much and I want female students to learn as much as the boys and to grow up and to be corporate CEOs and scientists and everything else. But, you just flat can't separate kids like this. It is inherently unequal.      
Update: I knew there were some lawsuits in the works against this, but didn't take the time to research them. Luckily, Western New England Law Professor Erin Buzuvis at Title IX Blog is keeping tabs. 
Update 2: Jen Weissman offers up a bit of opinion on the issue as well and points out that the Washington Post ran a story on the issue a couple days after this post. 
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What Can Educational Leadership Learn from the 2008 Election? 
Wednesday, June 11, 2008 at 01:47PM | Justin Bathon 
What can educational leadership learn from the 2008 election? 
That is the question I plan to base a upcoming paper on. I am going to wait until after the general to publish it (not even sure where yet) but I think there are a lot of valuable lessons that educational leadership can draw from this election and articulating those is worth something. Given the popularity of the 2008 election, I think it is a good way to get educational leaders and others to reflect on their own practice. 
So, here is a working list. I didn't include everything I am thinking about, just sort of a top 5 on my list. I really would love feedback on this list, or other ideas that you may have. You don't have to post them here, but if you write them at your own blogs, be sure to put a link in the comments so I can find them and consider them and link back. 
So, in no particular order:
24/7 media. Gaffes, gaffes, gaffes and more gaffes. You can't even fix your hair (somewhat repeatedly). There is even one today. There are even analysis over the importance of gaffes. Anyway, educational leaders should get a sense that cameras and recording devices ... are becoming ubiquitous. Scott McLeod's and my posts on hidden cameras in schools is more evidence of this. But, this is not just going to be limited to hidden cel phone cameras in classrooms. Given the ease of recording equipment, places where educational leaders might have felt safe to speak freely in the past, such as board meetings, will increasingly be subject to cameras. Say the wrong thing and you are not just likely to see a story on it in the morning paper, but you are also going to find video of yourself saying it over, and over, and over again. 
Data. This is the first election in my memory that has relied so heavily on data. Not just polling and exit polling, but demographic data,  multiple regression analysis, delegate allocations, superdelegate counts, and much more. And this election has made stars out of the people that can deal with the numbers and use the numbers to make accurate projections. Chuck Todd went from being a back office political director for NBC to one of the most authoritative voices on the election. Nate Silver, a baseball statistics analyst, used his data skills to out-project the pollsters and in the meantime made his blog FiveThirtyEight the data resource for the 2008 election. He is such a great story that Newsweek ran a story on him. As I wrote earlier, data (and the people that can make sense of it) are becoming an important resource in all areas of life, but especially when people are a little confused. Where there are not traditional ideas that carry the day or in tumultuous times people are now increasingly putting their trust in the analysis of data analysts to clarify the picture. While all the speculators were speculating on the democratic primary ... people who knew the numbers knew it was over in February. 
Inevitability. Yeah, ask Hillary Clinton about her thoughts on inevitability. It is just not as good a position to take anymore. Educational leaders who hold a idea they think is inevitable that everyone will eventually get on board with are taking an increasingly risky position. In this age, people want to be convinced. They want to see the argument. They don't want to just be told what to do because it is inevitable, they want to feel like they are involved in changing things. 
Change is in. In the beginning, some candidates were actually trying to run on experience. Now, they are all running on change, even the 71 year old guy. Even the guy that explicitly ran on "experience AND change" couldn't get any traction. The country is in the mood to try something new, whether or not that something has been previously tested in practice. I think this mood applies to both politics and education. Educational leaders that have new ideas, even "inexperienced" educational leaders, should be encouraged to give those ideas a shot while the country and perhaps their district is in the mood for new things.  
The Power of the Net. Barack Obama would not be the Democratic nominee without harnessing the inherent power of the net, period. The Atlantic's Marc Ambinder even called the Net, HisSpace. In this excellent read, that Atlantic documents how Obama turned Silicon Valley loose on Washington politics and the result was more campaign contributions than anyone in history ... by a long, long shot. He has almost a million Facebook Friends. His internet videos have been viewed tens of millions of times. The will.i.am, Yes We Can music video itself has been viewed over 8 million times. You can't even make a political ad with stock footage without the Net getting involved. And, just in the last couple of days we learn there is an Obama Internet war room to fight slurs. I could go on and on about how the Net has changed American politics. If the Net is having this kind of impact on politics ... shouldn't it be having that kind of effect on education? The Net is changing the way the world operates and schools are slow to catch up. 
Anyway, those are 5 things I think educational leadership can learn. I am sure you have more ideas and/or comments about these and I would love to know them. 
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Friday Snippets: 6/6/08 - I'm an Anti-Dentite 
Friday, June 6, 2008 at 04:41PM | Justin Bathon 
The LA Teacher's walkout plan referenced a couple posts back, will be going forward as a judge denied an injunction trying to stop it.

The Scopes Monkey Trial will not be reenacted in full
this year in the Dayton, TN courtroom where the first drama played out.
(If anyone around Dayton wants to get that on tape and send it to me, I
would love to feature it in a post).

Sneaking in vouchers in Florida. Tisk, tisk. Also, more evidence that vouchers are the hot policy position for young conservative politicians looking to get elected. 

NY Times article on Evolution Opponents new strategy.
Don't you just love how this debate "evolves" - and every single story
or article has to use that metaphor in the first paragraph. Must be
some policy on that I am not aware of. (Also: Rubinstein)

We are now in "sweeping under the rug" mode in the NY Attorney Scandal.

Pennsylvania has a new cyber charter school bill.

Here is a school transfer bill for military families that makes a lot of sense to me. 

As a person that hates the dentist, mandatory dental exams for children to enter schools is something that just doesn't sit right for me. (ZzzzzZZZZzzzz ZZZzzz ZZZZZZzzz ... god I have an irrational fear of dentists - see below). 


And around the Ed. Law Blogosphere
(any of my new ed. tech. readers are encouraged to visit other members
of our little school law social network that I am working to build): 

My new Ed. Tech friends will be interested in Mike Tully's comments on this student blogging speech rights case. 

Mark Walsh at the School Law Blog has a rare school elections oriented post (don't see a lot of those, in fact in my three years of blogging, that might be the first). 

Jen Weissman this week has her take on Obama's Education policies and schools going green (article link ). 

Title IX blog has a $19,000 award against the Massachusetts Athletic Association for not letting a female golfer participate in the boys state final. 

Couple weeks ago a teacher let her class "vote" an autistic student out of class. It has been making big waves and Jim Gerl weighs in. 

Mitchell Rubinstein has a great resource this week: A 50 State compendium of explanations on Open Meetings Laws. 



Pamela Parker has a funny (and concerning) school board member story. Interesting group those school board members.



And Jim Walsh thinks the special ed. opt out in the new DOE proposed regulations is a bad idea. 



BoardBuzz has the Choice/SES switch becoming official. I recommended as much a year ago ... what took so long? 


And your Friday Fun: I am in a Seinfeld Mood and 2 seem relevant today. 



First, given my opposition to dentists ... The Anti-Dentite Episode. 






And second, I think I was fired from the Ed. Tech. Blogging Community Yesterday ... if I ever even worked there:
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The Ed. Tech Dominance of the Edublogosphere 
Thursday, June 5, 2008 at 01:19PM | Justin Bathon 
Scott McLeod (an education technology theorist - is time for your own wikipedia page Scott?) over at Dangerously Irrelevant (a godfather edublog) has put a list together of the Top 50 P-12 Edublogs ... at least as ranked by Technorati authority. It must have taken forever to put together the list and I applaud Scott's efforts. But, the list is dominated by Education Technology blogs, as Jon Becker noted in the comments, which I agreed with. This has triggered Jon, who is also an ed. tech. blogger although he occasionally writes on legal issues, to write a post on his blog about the Ed. Tech. Echo Chamber. As a friend to Scott and Jon, I want to share some thoughts from a non-education technology blogger's perspective. 
First, I 100% agree with Jon on his assessment of the education technology blogosphere as an echo chamber. The education technology field online has become so large with so many bloggers that it has become somewhat of a self-contained community, at least to an outside observer like myself. As a generalization (and with knowledge that there are many exceptions) an Ed. Tech. person will write something which gets commented on by ed. tech. folks, gets referenced by other ed. tech. people in their own blogs, and then there may be a Twitter conversation on it and finally it may even be the topic of conversation at an education technology specific conference, of which there are many but NECC is next. All of this is perfectly acceptable behavior and education technology is a healthy, functioning, twenty-first century social network. Something to be proud of, actually, and I can only dream of the day when educational law will look the same. 
But, here are the rubs:
First, as far as I can tell, the ed. tech. field sees as Goal #1 the spreading of education technology knowledge to all k-12 educators which will help students learn. Well, when you are twittering, it is hard to bring in non-education tech. folks. It is a struggle just to get K-12 educators to visit blogs. If it were not for Google, I am not even sure how well we would be exceeding at that. To expect them to participate in Twitter conversations is unreasonable - so those conversations are 100% insulated conversations.
Second, largely the ed. tech. field seems to be expecting new bloggers to come to them. Why? Isn't that the opposite of Goal #1 above? When you see the blogosphere as a competitive marketplace for ideas, other bloggers on different topics (who will probably not be giving you Technorati bumps) are competitors, no? Why promote another's blog, especially a non-ed. tech. blog who is not going to reference you back? To me, that is the exact wrong way to visualize the education blogosphere if your goal is to nurture new edubloggers so that they can in turn help their students.    
Third, the dominating ed. tech. social network is scary to outsiders. [image: http://images.quickblogcast.com/6502-6338/vis_locations.jpg]If you are an insider, this is probably hard to understand, but you scare people. New non-ed. tech. bloggers are wide eyed and enthusiastic and think they are on the cutting edge of technology and get to share their ideas about X subject with the world! Yeah! They got themselves a new .blogspot web address and are using a standard template and then they see something like Scott's post yesterday. 50 blogs all with Technorati ratings over 100. Or they visit a page and see something like the visitor location tracker of Students 2.0 (pictured). Or the visit the professionally designed techLEARNING blog. Or they see that Education Week is now picking up bloggers. Or, yes, they see your new Voki, Jon.  Then they learn of this thing called widgets and aggregators and podcasting and this and that and the other and it starts to get a bit scary. I don't blame ed. tech. folks for always pushing the envelop and wanting to try new things, that's their job really, but it makes for a pretty scary learning curve that I am sure is discouraging to new bloggers. 
Now, again, I am just making (over)generalized observations as an outsider with a Technorati rating of 20 (So, according to the edublogosphere, I have little authority anyway).  I have learned a lot personally from the ed. tech. blogosphere and I pass along these constructively critical comments as a friend. But, I do not think the Ed. Tech. Dominance of the edublogosphere is a necessarily healthy thing. It is concerning to me that we are primarily using Web 2.0 devices to ... talk about Web 2.0 devices. 
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Again with the Duct Taping of Students to a Chair ... For the Love of God, STOP IT! 
Wednesday, June 4, 2008 at 03:01PM | Justin Bathon 
It is something of a quandary for educational law instructors ... this duct taping of students to chairs.  
Most of us teach intentional torts to our students and the easiest example of false imprisonment is always this example. So, when these stories come along we have a tendency to notice them. Scott McLeod noticed this one today, and sent over the link (video). And just like every other one of these stories it involves a student, a chair, and duct tape. Unbelievable.  
Here is the thing about torts, especially intentional torts, you don't have to be told these actions are wrong. You don't have to be told that it is a bad idea to hit a kid or to make fun of kid ... or to tape a kid to a chair. We all know it is wrong and all the educational law instructor's job is to give you that legal affirmation and some fancy new words like Intentional Infliction of Emotional Distress.
So, every time I teach false imprisonment to my students and I use this taping students to a chair example, the whole class sort of giggles. They can't reasonably believe that a teacher would do that to a student, and I can't blame them. It is crazy, right? And yet, these stories continue to emerge! In the year 2008, what in the hell would possess a teacher to do this? Are we going to have to pass a law banning duct tape within 100 yards of school buildings? 
Seriously, STOP IT! 
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Not on the Same Page Here 
Monday, June 2, 2008 at 11:31AM | Justin Bathon 
[image: http://images.quickblogcast.com/6502-6338/Calif.gif]Much has been made this year of the California Budget Cuts. I have written about it here and in several editions of the Friday Snippets and its been a regular feature in local California newspapers. I think there is real outrage on the part of people with an interest in education ... and rightfully so. 
But, those outraged people are not really all that much on the same page when it comes to expressing their dislike of this shortchanging of schools. For instance, LA Unified Teachers want to protest an hour next week over the budget cuts to get some public attention for their position. But, LA Unified, a school district who is just as outraged over the budget cuts, is now seeking an injunction to stop the protest. 
And, there is the problem. We are not on the same page when it comes to presenting a public face of education to the general public. This teacher protest could have been a good way (I am not commenting on the merits of it) to gain public attention, but now the infighting is overshadowing the message which everyone agrees on. On top of that you have teachers protesting independently across the state, uncoordinated parental protests, students walking out of class (and being discouraged by the DOE), k-12 students & parents protesting, higher ed. students protesting on campuses, and on and on. 
Lots of protesting, but not a lot of pressure on politicians because these stories are all local stories. Certainly, the local protests help make education's case, but what would happen if education were ever to present a united front to the public? 
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Friday Snippets - 5/30/08 - Gas Prices - Ugh! 
Friday, May 30, 2008 at 10:23AM | Justin Bathon 
Well, surprise, surprise, California schools are not going to get rid of most of their teachers
that they gave pink slips to. I just wonder how many good teachers they
lost as a result of this fiasco. Probably somebody will do a study on
it someday. By the way, if you remember, Texas was at the front of the
line in trying to steal teachers away from Calif. schools, now, they
are moving on to stealing teachers from Florida. Lesson? Need a teaching job? Try Texas! 



Legislators Listen Up! Either support more education funding or lose your job!



Denver teachers are getting a bit restless over contract negotiations. 



Hey, Clinton Campaign, pay your bills! I don't want to have to pay higher fees to make up for your debt (and refusal to acknowledge reality). 



I am not the only one to notice the hot legislation right now are laws against teacher sex abuse, the AP noticed as well too. 



The stupid, annoying, frustrating, ridiculously high gas prices are affecting schools as well. More. BoardBuzz too. (No real surprise there, I am just ultra ticked about the insane prices and needed to vent). 



The Duke Lacross players are looking for a little revenge (who can blame them). 



Early feedback on the Las Vegas open enrollment choice plan. 



South Dakota's governor, apparently, is really fond of laptops in the classroom. 



And around the blogosphere:



Jim Gerl has Hearing Officer Openings in DC ... and I agree with Jim's assessment of the job. Can to a lot of good in that job, but respect ... not so much. 



Mitchell Rubinstein has the douchebags case coming down in the Second Circuit. 
Oh yeah, Mitchell, there is going to be lots of commentary on this one.
Starting now: Mitchell's commentary is right on. This case is a stretch
to say the best. I agree with the rules the court lays out, I am just
not sure this is the kind of situation where the school needs to step
in and regulate. 



Also, the ABA Journal is going to run a full story on the ethics problems of the New York School Attorney Scandal. 



Also, LII is RSSing new U.S. Code updates! Nice work Tom Hutton and everyone else at LII. I really like this idea. 



Mark Walsh has the Justice Department discouraging the Supreme Court from reviewing a racial disparate impact case stemming from the teaching exam. 



Connecticut Jen (love to have a last name sometime Jen) blogs on John McCain and education. 



Title IX Blog has links to salary disparities in college coaching between the sexes. Some pretty striking differences there. 



Charles Fox has a teacher allowing a class to vote a special education student out of it. 



Education returns to the campaign, at least for Obama. Alexander Russo does a good job tracking down reactions. More. 





Friday Fun:



I Love the World. I love this video ... and Discovery Channel. Even when watching TV, I love learning new things. 
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27May
Could be Hearing More about This Racial Discrimination Case 
Tuesday, May 27, 2008 at 02:30PM | Justin Bathon 
Here is a case that has all the makings of blowing up nationally. I am not saying it will, but the ingredients are in place to make this case the next Jena 6. Allegations of over-discipline of African American children, racial slurs, etc. 
WKRG.com Video
The case is out of Monroeville, Alabama ... the town that was used in Harper Lee's "To Kill A Mockingbird" (which of course had a lot of racial elements to it). So, as this article shows, the national press is going to have an easy time writing juicy stories on this case. Now that the ACLU is involved, the legal arguments are likely to be ramped up considerably and other organizations, such as NAACP, may also get involved. If this begins to gain steam nationally, don't be surprised to see protest marches, which of course will feed more national coverage, and then the story will blow up. 
I am not saying this will happen, I am just saying it has the ingredients necessary for it to happen. There is some question as to the soundness of the case and the unique election year may give pause to some African American leaders, so it may remain just a local story. But, don't be surprised if you are hearing a lot more about Monroeville in the near future. 
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Friday Snippets - 5/23/08 - Honoring the Legacy of Brown v. Board 
Friday, May 23, 2008 at 02:47PM | Justin Bathon 

The Headliner:

The headliner this week has to be the passing of Zelma Henderson, the last surviving plaintiff in the Topeka case that eventually was consolidated with other cases under the name Brown v. Board of Education of Topeka, Kansas.
I am not sure the public really gets what these plaintiffs had to go
through in this case with the waiting and the losses in previous
courts, but it was a lot, and these parents in Topeka, Virginia, South
Carolina and Delaware are American heroes and I am glad that as this
case becomes a seminal point in American history that they are being
remembered in the right way. That generation of African Americans put
their foot down in right way and understood that democracies can
change. My greatest hero, and the person I find to be the most
inspiring in American history, is Charles Hamilton Houston ... the man who killed Jim Crow. 



In other news:

Louisiana is really in a challenging mood lately. They are still trying to move an anti-evolution bill forward. Also, a New Orleans specific voucher plan is moving forward, although a statewide plan was rejected.

Gov. Schwarzenegger seems a bit lost on the budget situation ... although he still supports the homeschoolers. 

Changes to Bible Classes in Tennessee and Georgia. (Hard to see how this is legal). 

Also a study finds 16% of science teachers believe in creationism and a quarter of science teachers at least mention creationism and/or intelligent design. 
Is there a link between parental home ownership and student performance? This study says no. 

Arizona's campus concealed carry bill is dead for this year.

Connecticut appeals its NCLB ruling to the 2nd Circuit. 

The Federal Court in Idaho will not force the Idaho Supreme Court to offer a remedy on school finance. 

Sort of the hot legislative policy right now is tracking abusive teachers ... and Illinois gets in on the action. 

More on West Virginia's Pension System Lawsuit. 

Ray Suarez (and friends) discuss the gender gap (video).

NPR on California Teacher Poaching (audio). 



Around the Blogosphere: 

Mark Walsh has a 7th Circuit search and seizure case and a 7th circuit age discrimination case. 

Mike Tully offers some commentary on why prosecutions coming out of the Cyberbullying Mother and Student Suicide incident is a bad idea. [image: http://images.quickblogcast.com/6502-6338/Burj_Dubai.jpg]

The Adjunct Law Prof Blog has a case permitting a public school teacher to send her kids to private school and that this cannot get in the way of promotion to Assistant Principal. 

Charles Fox posts his IEP Planning Checklist (pdf).

Jim Gerl has more on the proposed Special Ed. Regulations.

Title IX blog has some takes on recent sexual harassment law journals.

Pamela Parker has a teacher failing a field sobriety test IN THE CLASSROOM! Yes, Pamela, that would make a great movie scene. Also, test score pressure leading to death threats. Nice job this week Pamela. 

Integration Report No. 9. 

New education law blog this week: educationlaw by Jen (a writer, lawyer and former state department employee). Here is what it is about. She seems to come at it from more of a journalistic standpoint providing a lot more advice than what most ed. law blogs do.  


Friday Fun: The Burj Dubai 

In case you were not aware, the world's tallest structure is now the Burj Dubai ... and it is not even close to finished yet (those things around it at the bottom are large skyscrapers themselves). 

Latest Construction Photos from Imre Solt. You can follow the discussion and progress on this skyscraper and the rest of the world's tallest projects (only a few of which are in the U.S.) at Skyscraper City.

I just enjoy looking at this behemoth rise from the desert floor. Thought you might too.
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Friday Snippets - 5/23/08 - Honoring the Legacy of Brown v. Board 
Friday, May 23, 2008 at 02:45PM | Justin Bathon 
Friday Snippets - 5/23/08


The Headliner:

The headliner this week has to be the passing of Zelma Henderson, the last surviving plaintiff in the Topeka case that eventually was consolidated with other cases under the name Brown v. Board of Education of Topeka, Kansas.
I am not sure the public really gets what these plaintiffs had to go
through in this case with the waiting and the losses in previous
courts, but it was a lot, and these parents in Topeka, Virginia, South
Carolina and Delaware are American heroes and I am glad that as this
case becomes a seminal point in American history that they are being
remembered in the right way. That generation of African Americans put
their foot down in right way and understood that democracies can
change. My greatest hero, and the person I find to be the most
inspiring in American history, is Charles Hamilton Houston ... the man who killed Jim Crow. 



In other news:

Louisiana is really in a challenging mood lately. They are still trying to move an anti-evolution bill forward. Also, a New Orleans specific voucher plan is moving forward, although a statewide plan was rejected.

Gov. Schwarzenegger seems a bit lost on the budget situation ... although he still supports the homeschoolers. 

Changes to Bible Classes in Tennessee and Georgia. (Hard to see how this is legal). 

Is there a link between parental home ownership and student performance? This study says no. 

Arizona's campus concealed carry bill is dead for this year.

Connecticut appeals its NCLB ruling to the 2nd Circuit. 

The Federal Court in Idaho will not force the Idaho Supreme Court to offer a remedy on school finance. 

Sort of the hot legislative policy right now is tracking abusive teachers ... and Illinois gets in on the action. 

More on West Virginia's Pension System Lawsuit. 

Ray Suarez (and friends) discuss the gender gap (video).

NPR on California Teacher Poaching (audio). 



Around the Blogosphere: 

Mark Walsh has a 7th Circuit search and seizure case and a 7th circuit age discrimination case. 

Mike Tully offers some commentary on why prosecutions coming out of the Cyberbullying Mother and Student Suicide incident is a bad idea. 

The Adjunct Law Prof Blog has a case permitting a public school teacher to send her kids to private school and that this cannot get in the way of promotion to Assistant Principal. 

Charles Fox posts his IEP Planning Checklist (pdf).

Jim Gerl has more on the proposed Special Ed. Regulations.

Title IX blog has some takes on recent sexual harassment law journals.

Pamela Parker has a teacher failing a field sobriety test IN THE CLASSROOM! Yes, Pamela, that would make a great movie scene. Also, test score pressure leading to death threats. Nice job this week Pamela. 

Integration Report No. 9. 

New education law blog this week: educationlaw by Jen (a writer, lawyer and former state department employee). Here is what it is about. She seems to come at it from more of a journalistic standpoint providing a lot more advice than what most ed. law blogs do.  


Friday Fun: The Burj Dubai 

In case you were not aware, the world's tallest structure is now the Burj Dubai ... and it is not even close to finished yet. 

Latest Construction Photos from Imre Solt. You can follow the discussion and progress on this skyscraper and the rest of the world's tallest projects (only a few of which are in the U.S.) at Skyscraper City.

I just enjoy looking at this behemoth rise from the desert floor. Thought you might too.
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What's Al Gore Doing? 
Thursday, May 22, 2008 at 12:34PM | Justin Bathon 
Resolving the democratic primary, perhaps? Working on his latest powerpoint presentation? Maybe promoting his book or movie? 
Well, no, what he is currently doing is involving himself in the Education Budget Crunch across the country with specific focus in California. (You can see my comments on the California Budget Crunch here). 

If Al Gore can do for education what he did for the climate crisis ... I say more power to him. Good to have you on board, Al. 
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Response to Kevin Carey's "Money-Sucking Flagship Universities" 
Wednesday, May 21, 2008 at 11:08PM | Justin Bathon 
Over at the Quick and the Ed, they don't allow comments, so I thought I would write my response to Kevin Carey's "Money Sucking Flagship Universities" here. 
First, let me say I agree with Kevin a lot. In fact, I agree with him the vast majority of the time ... and I don't totally disagree with Kevin in this case either - I just want to point out some reactions. And, in the interest of full disclosure I am at a flagship state university now and I will move to a different one in the fall. [image: http://images.quickblogcast.com/6502-6338/Chicago_State.jpg]
Okay, first, I don't pretend to be an economist but I have read enough economics to know that utility is the underlying concern, not return on public investment or any other metric necessarily associated with monetary return. Utility can be much larger than money and the positive feelings associated with a world-class flagship university certainly have some utility in an economic analysis. In fact, I don't think it is too much of a stretch to say it is possible that the utility of the pride in the flagship university outweighs the potential utility of sending more dollars to a non-flagship public university like Chicago State. So, we shouldn't lock economists into maximizing dollars and assume that having pride in the flagship is only a "gut-reaction." 
Secondly, there are a lot of non-flagship public universities. Just off the top of my head in Illinois are my alma maters, SIUC (42%) and SIUE (46%) as well as ISU (64%), NIU (48%), WIU (56%), EIU (60%), UIC (51%), UIS (?), Governors State (?) and maybe one or two more I am forgetting. So, Chicago State is the outlier in Illinois. On top of that, UIUC's 6 year graduation rate is 82 percent, one of the highest in the country, but still 1 in 5 UIUC enrollees is not graduating either. So, this brings up a couple points. One, maybe it is just Chicago State and we should focus on what to do with that university in particular. Since it provides a resource for Chicago's black community, you don't want to close it ... but? Second, any money you take away from the flagship will have to be spread pretty thin. For every 10 dollars you take away from UIUC, only 1 is going to get to Chicago State since everyone is going to be begging. So how many dollars are you going to have to take away from the flagship to significantly increase enrollment at a single non-flagship institution? Is it better if every public university graduated only 55% of its graduates? Is that a superior outcome? 
Third, I think Kevin is assuming that extra dollars for low performing schools like Chicago State can lead to direct improvements in graduation rates. I am no expert by any means and I sure Kevin knows more about it than I do, but that seems like a stretch to me. If a student is predisposed to not graduate, how much money will it take to get that student to stay? And could those same dollars get 2 additional graduates at the flagship school? 
Fourth, I am not sure if Kevin is including all the non-monetary returns that Research I universities give back to the community, but that non-monetary return is substantial. All the research, service, library archives, professional organizations, meetings with state officials, interviews with the media ... all that has utility. UIUC's National Center for Supercomputing Applications is only possible because there is a critical mass of researchers, graduate students, well-known faculty members ... and dollars that you are not going to get at any other state university in Illinois. The NCSA created a little thing called a web browser and so every time you click into the Edjurist or the Quick and the Ed ... you owe a little bit to the Illinois Legislature who funded a research university capable of producing such breakthroughs. 
Look, I am always going to be a Saluki at heart and I know the trouble that Southern has getting dollars from the legislature. SIU may have even chosen a plagiarizing president just to try and increase the legislative appropriation. But there is significant value in centralizing dollars in one or two flagship schools (I think SIU should be Illinois' second flagship!). There is no doubt the sub-20 percent 6 year graduation rate at Chicago State and other low performing public universities is of high concern and should be addressed. But it takes generations to build a high performing flagship university and those universities have a lot of utility. I just don't think blame should automatically be placed on the flagships when some other schools struggle. 
Photocredits: lbj79us; jwinfred
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19May
Overpriced School Lawyers? 
Monday, May 19, 2008 at 01:36PM | Justin Bathon 
From today's Philadelphia Inquirer Daily News:
WHILE PHILADELPHIA School District officials continue combing their
books for nearly $40 million in spending cuts needed to balance next
year's budget, one group of school employees appears to be safe from
the ax: lawyers.

The district's Office of General Counsel will receive a slight increase
of $325,074 in 2008-09, bringing its total outlay to $13.5 million,
according to the budget proposal presented during City Council hearings
April 28 and 29.

The head of the office, General Counsel Sherry A. Swirsky, and the 18
attorneys who work for her are not only among the highest-paid school
employees, but also make more than the attorneys who work for
Philadelphia District Attorney Lynne Abraham and City Solicitor Shelley
R. Smith.

The school attorneys' high salaries caught the eye of City Council President Anna Verna during the hearings.

"I just can't fathom what they do seven or eight hours a day, five days
a week," Verna said. "That's something that I would definitely want to
look into."
Continue Reading ... 
Later the article goes on to say this:

Swirsky, 56, defended the salaries paid to her and her staff, saying
that they have more experience than other city-government lawyers, and
more responsibilities.

Five of her attorneys work in the area of contract law, Swirsky said,
four in special-education law, one on charter-school issues, two in
civil rights and tort litigation, one in claims, one in commercial
litigation, two in labor and employment law and two in school law.

"School districts are the most highly regulated institutions that
exist," she said. "We get federal and state grants with very technical
compliance issues. 

"We're a little different than other government law departments in that
we have no entry-level positions," she said. "The least experienced
person [in her office] has 10 years' experience. The most experienced,
including myself, have 30 or more years of experience. Whereas, with
the D.A.'s Office and the City Solicitor's Office, they have people
right out of law school. 

"It would not be possible for someone without a substantial amount of legal experience to practice in this office," she added.

Let me just throw this crazy, wild, wacky idea out there ... maybe we could employ some entry level lawyers (thus cheaper lawyers) if we actually trained law students in school law issues? Will they be as good as lawyers with 10 years experience? No, but they could probably get by and learn quickly ... all while saving the district tens of thousands of dollars which could be devoted to more teacher positions, etc. 
This problem, high priced school lawyers, is not going away any time soon. We have clearly entered an era where the school lawyer is an intricate member of the school leadership team. More and more individual districts are employing general counsels and this is a trend that will continue in my estimation until every school district has a general counsel and relies less on outside counsel. 
In light of this clear transition that is happening right now in how school law is practiced, we need to make changes to legal education to accommodate that transition. We also need to think about the school leadership team differently in light of the reality that most major decisions pass through the general counsel's office first. 
There are lots of ways to save money here, but the key is beginning the discussion with the realization that school law is a legitimate specialty and thus deserves special consideration. Education law is moving beyond a niche practice to a mainstream specialty of law ... with its own niches inside the specialty. The way we employ and train school lawyers has to catch up to this reality. We cannot continue to rely on only lawyers with 10+ years of experience ... we don't have that kind of money. We need to develop a pipeline to bring young lawyers into the system at lower prices and let them develop within education ... not bring in them in from outside education 10 years out of law school. That is a costly and inefficient way of operating. Schools of Education and Schools of Law need to start thinking about this and working together to develop education law concentrations, joint-degrees, law journals, etc. within law school. 
These articles, like the one in today's Daily News, are going to become more and more frequent until we figure out a way to bring in young lawyers. 
Also: Adjunct Law Prof Blog
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Friday Snippets - 5/16/08 - Special Education the Headliner 
Friday, May 16, 2008 at 06:10PM | Justin Bathon 
The Headliner

The headliner this week was special education issues. 

 (1). The Ninth Circuit went with the Second Circuit's reasoning for unilateral placement reimbursement. Jim Gerl has the details.

 (2). Mitchell Rubinstein thinks the 3rd Circuit made a major blunder in Pardini v. Allegheny Intermediate Unit in deciding parents are not entitled to attorney's fees in light of Winkelman. 

 (3). Karl Romberger has the Department of Education releasing proposed regulatory changes. 

Other News and Notes

California is trying to close some teacher abuse loopholes. 

The Maine Supreme Court is looking at public funding going toward religious schools again. 

South Carolina legislator introduces evolution alternatives bill he acknowledges has no chance of passing. (Its the popular thing for conservative legislators to do these days). 

Meanwhile, some South Carolina legislators are actually doing real work and combating sex abuse in schools. 

A lawsuit in West Virginia alleges fraud in tricking members to switch away from their defined benefit plans toward defined contribution plans ... as someone who has studied this a little ... stick with the defined benefit plans folks. 

No more cookies in Hawaii schools. 

Illinois is not changing their moment of silence law. 

Utah is now also waiting for the Supreme Court to rule on an Idaho case on automatic payroll deductions for PACs. 
A school in Colorado is deciding whether school bus surveillance tapes are educational records. (I always sort of thought so). 

Elsewhere around the Education Blogosphere

Jim
Gerl has just an All-Star week with several important cases. (1)
Connecticut is willing to go all the way in its case against NCLB. (2)
the Indiana Supreme Court protects a student's Myspace criticism of his principal ... but not under the First Amendment. (3) Pro-gay speech allowed in a Florida court. (4) And the 9th Circuit upholds school uniforms (clothing not protected speech) out of Nevada. Great Job this week, Jim. 



Also Arizona strikes down vouchers for disabled and foster students (more from Board Buzz ) ... which is timely given the topics in last week's snippets. I am becoming more convinced as I think about it that Greg Anrig was right. Although Eduwonk disagrees this week
and Greg defends himself again in the comments section. (Greg, I get
you man and I agree with your principle argument that vouchers in their
pure form are in decline). 



Alexander Russo has a teacher being fired for going on Howard Stern ... in a bikini. H/t Scott McLeod



Jon Becker redesigns ... a redesign to this blog is probably about 2 months away (some have complained about my taste in web design). 

Friday Fun



Not gonna lie, not having a lot of fun this
week as I am wrapping up the dissertation, but I am listening to a lot
of music. My favorite of the week is the Duhks. 
Google Document Link: Friday Snippets - 5/16/08
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Video Cameras in Schools 
Wednesday, May 14, 2008 at 09:40PM | Justin Bathon 
Some notes on video cameras in schools. 
First, not only are they becoming more prevalent but as the digital technology improves the feeds from the cameras can be sent to an increasing number of places ... other than just the principal's office. The first step was sending a live feed to district headquarters. Now, some cities are moving toward live feeds to the police station. I noted this last fall in a school in NJ and registered some of my concerns with it. Well, this idea of live feeds to police is expanding. Scott McLeod passes along a link that apparently I missed that Chicago is going to the extreme on this with 4,500 live feeds to their 911 technology center. They say that they are only going to regularly monitor cameras on the outside of the school building, but that in emergencies they will access the live feeds from cameras inside the school. The only good thing about this that I can see is that there is 4,500 feeds. You can't watch them all (see Hasan Elahi's interview on the Colbert Report). 
I think we can clearly call this a trend now to send live video feeds to police headquarters ... which can then be fed to squad cars and wherever else the police need it. We need to think about what that means for kids and school administrators and how their role or behavior will/should change. You say nothing changes? .... keep reading ... 
Okay, second note. Check out this animation of a story by Chris Ware for This American Life, which apparently is also on Showtime now in addition to its usual NPR slot. 
I don't bring up philosophy much on the blog ... but I simply can't help but mention Foucault's Discipline and Punish here. I could go into a whole criticism of the live feeds to police headquarters where unknown people are watching you at unknown times and at unknown locations (sometimes I wonder how far away we are from the Panopticon), but Foucault does a better job than me and I will just reference you to him for further reading. 
It is the little things like this where you lose something ... a little here a little there and what's left ... well, what's left? 
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Fordham Scholars Announced 
Wednesday, May 14, 2008 at 03:22PM | Justin Bathon 
Fordham has announced the winners of their Fordham Scholars program that is oriented toward educational law this year. Each of the winners will receive a $25,000 grant to investigate their topic and publish their results in peer-reviewed journals. 
Nora Gordon, an economist at UCSD, plans to look at how litigation has affected homeschooling legislation. 
Daniel Nadler, a Ph.D. student at Harvard in Government, plans to study influences on educational judicial ideologies.

And Jason Snyder, a teacher, Ph.D. candidate at Teacher's College, and former Hogan and Hartson lawyer (very impressive Jason, can't wait to get you into a ed. leadership faculty position soon), plans to survey school administrator's views on school authority in light of the additional discretion handed to them by the courts regarding school discipline issues. 

All of them sound like great studies and I can't wait to see them in the journals. I want to congratulate the winners and commend the Fordham Foundation for awarding these grants looking into how the courts affect K-12 education. I hope you make that the theme every year! 
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About Those Greener Pastures 
Wednesday, May 14, 2008 at 01:21AM | Justin Bathon 
It has been a year for changing jobs among some of the best teacher bloggers: Kilian Betlach (Teaching in the 408); Dan Meyer. 
Anyway, these high profile moves have spurred some discussion in the education blogosphere. Chris Lehmann thinks we need to treat early career teachers with more care. Corey Bower (now suffering through the Ph.D. program at Vanderbilt, I feel for you) is sad to see them go and thinks these are the type of teacher we need to keep. Finally, Scott Elias, who moved himself last year into administration, writes at LeaderTalk that the Grass Might Not Always Be Greener (and makes good points - and is worth the read for teachers considering leaving). 
Well, I am writing because I guess you can count me amongst the group that has left the teacher ranks myself to enter academia. I taught high school for a year in Southern Illinois. Then I went to law school with every intention of never teaching again - and earning that six figure salary at 27 years old they talk about on the TV (it's not real, believe me). At the time I was sad about it, but resolute that it was the right decision for me and my young family.
So some reflections 6 years past leaving the K-12 Classroom.
[image: http://images.quickblogcast.com/6502-6338/Uk_Green_Pastures.jpg]I miss it. There is a white board that I have put in every office I have had which has all my former student's signatures on the outside of it (I asked them all to sign it after I made the decision to leave). I look at that board and I see a name of a kid I had a relationship with ... and there is something missing. I miss those close relationships. I had a personal stake in those kids lives. I miss those relationships where I knew the kids habits and parents and ambitions and teenage quirks. I don't get that much at all with my college students. 
The teaching bug doesn't go away. Ever. You can't lock it up. You can't hide it. You know what I found myself doing a lot of in law school? Teaching. My friends ... first year students ... pretty much whoever was willing to listen. 
I miss the hours. The steady schedule and summers off and home to watch the evening news or play in the yard or whatever. 
People in the business (and legal) world can be just as cold, and in most cases more so, than the veteran teachers that were in my building. Teaching is somewhat isolated from the cold realities of the business world and your attitude must necessarily be a little more competitive to thrive in worlds outside teaching. I didn't take well to this increasingly competitive atmosphere and I still don't. 
I don't miss the politics of teaching. There were a lot of politics in law school, but the politics of the K-12 school, at least the school I taught at, were very personal and uncomfortable. There were a lot of unwritten "rules" amongst the teachers I taught with that really annoyed me. These rules exist in other places, but in other places it is about the people themselves, not the kids. It is one thing to negotiate these politics when you are trying to help yourself, it is quite another and more frustrating situation when those politics get in the way of helping a kid. 
There is life after leaving the classroom. I was scared to leave, really. I knew how to teach and I was good at it. I didn't know the first thing about being a lawyer (perhaps I still don't). But, I survived the jump.
You can still teach, even outside the K-12 classroom. Found out, much to my surprise, that these places called universities are willing to pay me to teach (and research and write and be creative).
That said, there is no way to have as much impact on kids as to actually be in the classroom with them. I can't write a policy or interpret a law that is going to make nearly as much difference for kids as if I was in the classroom with them. That's just the reality and truth of it and I have come to terms with that. 
Even though I was a good teacher ... I am a better scholar. I have found that I am much more creative and innovative and excited about the work I am doing now. 
It was absolutely the right decision for me to leave the classroom and wind up where I did in academia. You have to do what you love and while I loved the kids and teaching, there were other things about the work that bothered me. Now, I really love all parts of my job, even if I tend to complain about some of them from time to time. I like writing, I like teaching, I like working with state officials, I like to blog ... I have found my niche and it turned out it was not in the K-12 classroom. 
As Scott Elias rightfully said, it is all about doing what you love. I also hate to see us lose good teachers, but these individuals will fill other niches and many of them will still seek to contribute to education. 
Photocredit: Karen cb
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Tuesday
13May
Data and Respectability in Confusing Times 
Tuesday, May 13, 2008 at 01:02PM | Justin Bathon 
Lately I have been sitting at my computer day after endless day crunching numbers. Meanwhile, as I am wont to do, I keep up with politics. It is no surprise this has been an exciting year for politics and the mass confusion surrounding the democratic primary has kept things interesting. 
But, throughout this whole process have you noticed who is getting the most respect? Its the numbers guys and it is not even close. Chuck Todd, the numbers guy for MSNBC is probably respected as the best analyst this season and was probably the first mainstream media guy to understand that Sen. Obama won the primary in February as he ran up the numbers on Sen. Clinton. Also, Poblano, who runs the electoral statistics site fivethirtyeight.com (the number of electoral college votes) has gained wide acclaim for his amazing statistical pr[image: http://images.quickblogcast.com/6502-6338/Poblano.PNG]ojections, even calling the latest round of primaries in North Carolina and Indiana closer than ANY of the polls using statistical calculations based on demographics and past voting patterns. These two guys, and a few others (CNN's county by county maps have been very helpful), have actually managed to GAIN respect during this primary season as so many other talking heads seem increasingly like opinionated, partisan dimwits that know less about politics than most bloggers. 
All of this has lead to my conclusion that there is something about quantitative data that is comforting in confusing times. All of these talking heads are going around speaking with people, listening to speeches, and gathering other qualitative-type evidence which they translate into bombastic opinions hour after hour on the news networks. But, Chuck Todd comes on MSNBC for a 2 min. segment and says more than all the hours of opinion combined. The numbers tell the story here folks, the rest is just fluff. 
What is really, really odd about all this is just how simple some of these calculations are and yet we look at these numbers folks as geniuses. Most of what Chuck Todd does is counting, throw in a little addition and subtraction and boom you have a REAL analysis of the state of the race. Check out these ABC Charts and Graphs (ppt) that were put out today that are getting wide acclaim across the Net. Are you kidding me? My high school students could have done that. CNN's awesome county maps are no more than disaggregating the number of votes by county and then calculating a simple percentage. Poblano's statistics are little more involved because he calculates error for weighting purposes, but past that he is using pretty much just percentages disaggregated by state. 
My conclusion is then that even simple, easily calculated data can be extremely powerful in confusing times. When everyone knows what's going on and there is general agreement, the numbers are quite meaningless. They just reaffirm the general knowledge, which is nice, but somewhat unnecessary. But, when no one knows what's going on, everyone falls back on the numbers and we put the numbers folks up on a pedestal. As computers become more and more powerful and numbers can be increasingly calculated and posted to the Web automatically in preformed graphical packages (ala Poblano's and CNN's sites). We need to integrate this more into education. Think of a Poblano site for education. Here is the recipe: It takes a certain amount of basic statistical knowledge (which any Doc. Student should have), a basic Web 2.0 knowledge, knowledge of Excel, and a general curiosity. That's it. But with that simple recipe, you can control the conversation in confusing times.
Okay, back to crunching numbers.  
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ECS and Web 2.0 
Monday, May 12, 2008 at 02:54PM | Justin Bathon 
[image: http://images.quickblogcast.com/6502-6338/ECS.jpg]One of the best but least known resources in the Education World are the StateNotes put out by the Education Commission of the States. Many fellow researchers are vaguely familiar with them and I see them referred to occasionally in scholarly writing, but the StateNotes and the ECS Issue Sites are rarely a education scholar's first stop when looking for information on a given topic (they are probably a first stop for policy folks and legislative aides). This lack of use by scholars is unfortunate as the StateNotes and Issue Sites are a great way to quickly access 50 state laws and regulations as well as relevant research reports and other publications on most education topics. You don't have to be an education law scholar to use this stuff and it would be a great way for non-legal scholars to look at the law as applied to their topic and integrate it into their thinking. 
Having worked at ECS and seen the process in action, I can give a little insiders info. First, Kathy Christie, who is now the Chief of Staff, and the good folks of the Information Clearinghouse maintain what has to be one of the best education policy libraries in the U.S. There is a row of file cabinets organized by topic and every time a new report comes out the report is filed under the appropriate topic. This has been going on for years and years so it is pretty extensive. Anyway, then a lot of that information finds its way to links on the web under ECS Issue Sites and those reports spur research that becomes ECS StateNotes. Sometimes these things are sponsored by corporations and sometimes they are part of broader research projects, but they try to get as much information on the Web as they can and make it as recent and relevant as they can. (Disclaimer: I wrote 4 StateNotes (1), (2), (3), (4), in my time with ECS, so obviously I want them to be used more). 
Here are some new ECS StateNotes that relate to education law for instance:
School Prayer, Moment of Silence, Other Policies Concerning Religion (March 2008) - Michael Colasanti

State Education Governance Models (March 2008) - Mary Fulton
State Collective Bargaining Policies for Teachers (Jan. 2008) - Michael Colasanti

Okay, couple things here. First, I want more scholars and education students to use ECS. It should be a site that we professors encourage students to use and that we bookmark in our browsers. So, we need to do a better job of using this resource. Especially education law scholars because a lot of what ECS does relates to law and policy. 




Secondly, however, it would be nice if ECS made their site more Web 2.0 friendly. For instance, it would be nice if each time they put out a new StateNote, they would RSS it so that it showed up in my aggregator. I am a busy guy so I don't think to check ECS every couple months to see what's new. They need to bring whats new to me.  At a minimum, it would be nice if they would RSS their E-Connections newsletter which does sort of summarize what's new, but in the bevy of daily e-mails in my inbox I often neglect to open. I did notice they have recently RSSed their E-Clips, which is daily report of 5-6 news articles across the country that ECS Staff feel are valuable. The RSS Link can be found here. If you RSSed these things you could not only do a better job of notifying your audience when new resources are available, but also you could make widgets which could be embedded on the Web. I made a widget of the E-Clips RSS feed to show what is possible (you can put that on your site if you want, just click on options to get the HTML Code).
Also, in addition to RSSing everything, it would be nice if they expanded their web presence with blogs. A lot of policy organizations are blogging these days (the latest is the Fordham Foundation's FlyPaper) but ECS is not blogging ... at all. So in the increasingly powerful blogosphere (it has made Andy Rotherham a star) ECS has no voice and other policy organizations are managing to gain more and more influence with the Web 2.0 generation as we begin to fill policy, academic, and practitioner positions. Having worked there I think a blog similar to FlyPaper or the Quick and the Ed would be fairly easy to do. Policy folks such as Jennifer Dounay, Mary Fulton, Michael Griffith and Kyle Zinth have a lot of knowledge and great things to say that doesn't all come out in ECS publications.
I just love my old employer and I want to see them used more in scholarly circles. I think with a little effort on both sides we can do a lot better job. 
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Suspended for Not Standing During Pledge 
Monday, May 12, 2008 at 11:25AM | Justin Bathon 
Three students were suspended in rural Minnesota for not standing during the pledge. The school has a policy that requires students to stand for the pledge, but does not require the students to actually recite the pledge. 
This is an interesting little case. I think the law is pretty clear that you cannot force participation in the pledge, but is standing participation? Is the standing showing respect for the flag, the country, or just the other students in the room? If it can be classified only as the latter and not former, it might be okay. However, my feeling is that standing was required to encourage participation in respect of the flag and country. If that is the case, then the policy was probably unconstitutional. 
Nevertheless, a nice little exam question. 
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Friday Snippets: 5/9/08 - Not Quite the End of Vouchers 
Friday, May 9, 2008 at 12:15PM | Justin Bathon 
A pretty busy week here at the end of the school year:



A big story this week was the San Diego State drug bust. The student's have now plead not guilty. Frankly, I am a little surprised this does not happen more often. I don't think it is all that difficult so it might be from a lack of trying.



Another big story this week was the Facebook agreement. More from BoardBuzz. Although my ear to the ground says that MySpace is getting more popular again.



More evidence that your school e-mail account is not safe from FOIA. Law Professor e-mails released to public in West Virginia.



The New York Times finally picks up the school lawyers scandal.
Thankfully, this story is beginning to cool down so although I would
classify this is an eruption, it was only a minor one and it looks to
stay that way. Had the times focused on this story earlier, there could
have been a lot more public outcry. (And thankfully (or not depending
on your viewpoint I guess) the Presidential race is drowning out a lot
of stories this year).



Reading teachers in Connecticut are going to have to take a test on teaching reading before they can be licensed.



A House Bill in Louisiana says that kids should not be allowed to wear body armor in schools. (Who has body armor just lying around?)



Michigan, always a leader in special education, might be taking a step back in some districts.



But, I can't be disappointed with Michigan this week because of this good idea from a State Senator: 16 & 17 year olds should be able to vote in School Board Elections. Why not? It affects their lives more than any other.



New Hampshire takes another stab at a school funding plan.



Indiana was not the only state to allow a school funding lawsuit to proceed ... Montana did too.



Service dogs are allowed in schools in Virginia.



More on the Virginia Internet Safety Classes.



No recruiting by Boy Scouts while classes are in session in Greenwich.



As is always the case, in battles between Governors and State Superintendents of Education ... Governors win. Susan Tave Zelman, from Ohio and of voucher fame, is looking for a new job.





And around the blogosphere:



Mark Walsh has a great story
on John McCain and the Newdow case. Interesting to see how that case
has been used as a fear tactic even years after it was decided. Also, 13 felony convictions ... apparently 1 too many to be a teacher. Great stuff Mark.



Jim Gerl does a bit of reflecting on recognizing discrimination and how all of us can occasionally miss it.



The Higher Ed Law Prof Blog shuts down. If you are a higher ed law prof ... I encourage you to restart it. The Law Professor Blogs Network
is a great network and will give you a lot of hits (and some authority)
right away. Sad to see it go, but I could see that coming for a while.[image: http://images.quickblogcast.com/6502-6338/School_Voucher_Diagram.jpg]



But the Adjunct Law Prof Blog is still going strong. Lots of stuff this week on unions, FMLA, NLRB, etc.



David Hoff has details on the new NCLB Regulations Public Hearings ... go let your voice be heard.



Title IX blogs has details on a sexual harassment case in Texas, which has since been dismissed for lack of "actual knowledge."



I enjoyed BoardBuzz's story on Colbert and Truthiness ... and helping schools.



Finally, an interesting discussion is taking place over at Michelle McNeil's blog regarding vouchers. (1) Greg Anrig says vouchers are out of fashion. (2) Michelle disagrees. (3) Checker Finn weighs in. (4) Greg responds. (5) Michele asks for input (and I gave some and encourage you to do the same). Great discussion though. Michele has been doing great work at Campaign K-12 and I encourage you to add her to your aggregator.





And for your Friday Fun: Check out these amazing pictures of the eruption of the volcano Chaitén in Chile.  It is rare to see a pyroclastic cloud,
but even more rare perhaps to see one so electrically active. These are
probably once in a lifetime pictures, so they are worth a look.



Here is more on the eruption from MSNBC (video). h/t David Kurtz at TPM. 




PhotoCredit: Poppyseed Bandits
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Thursday
08May
Hating Paper 
Thursday, May 8, 2008 at 11:19PM | Justin Bathon 
So, I am dissertating right now (feeling on the downhill slope finally). God it is horrible. 
Anyway, I am really hating the strict format. I am so confined in what I can do with information. The medium is so static. I am not a person that likes to read data in black and white on a page. I am a person that likes to see and play with data. I don't want to read in a paragraph that 34% said X, 26% said Y and 40% said Z. I like to see a pie chart in those situations. It gives me a better feel for who is saying what relative to others. 
Anyway, thought I would share a little data to illustrate my point of how much more powerful a dynamic medium can be. For my dissertation I am breaking everything down into bits and spitting out 1 bit at a time. That is a great way of creating a couple hundred pages worth of black and white paragraphs (which seems to be the goal), but not a great way of communicating the big picture. If I do get to add a chart, the most variables I can accommodate without causing mass confusion is 2 and maybe 3 if I used 3 dimensional charts
Compare that to this (press play and feel free to click around in it ... it's dynamic) 
If you get an error message below, click this link (shows the motion chart in front of the data used to create it). 
This is a chart that tracks multiple variables, as many as you want actually. In this case I have 5 variables at play but could easily add more. In this chart I am showing (1) year of licensure, (2) institution of licensure, (3) average attendance rate at all the schools lead by administrators licensed at that institution in the given year, (4) average enrollment rate at all the schools lead by administrators licensed at that institution in the given year, and (5) average free lunch percent at all the schools lead by administrators licensed at that institution in the given year. Plus, this chart animates change over time and let's the user change the variables to whatever combination they desire. Cool, right? Really, cool if you ask me. But, this is not going to be in the dissertation because the form prevents the function. Nor is this going to be in any print journals. 
I am reminded of Michael Wesch's Information Revolution. 
What is so utterly frustrating is that I have the tools and knowledge to do better than traditional forms of scholarship will allow ... but that tradition is limiting practice. I have to conform my dissertation to the traditional confines even though it comes at the expense of quality. 
By the way, case you were wondering, the chart above was created with Google Motion Chart out of Google Docs. If you are not using Google Docs yet, you need to try it. 
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Academic Freedom, Garcetti & Blogging 
Thursday, May 8, 2008 at 09:02PM | Justin Bathon 
Jon Becker has an interesting discussion going on over at Educational Insanity on Blogging and Free Speech Rights. I encourage you to check it out and leave a comment.  (Also, Lisa Nielsen, Teacher 2.0)
My take: Under Garcetti I wouldn't feel to comfortable about anything that you say on a blog being protected. Of course like most things in law this depends on the facts surrounding the situation (if you are blogging at home about your Disney infatuation, fine). Anyway, anything that could reasonably be related to your official job duties as a public educator is likely not protected. Now, I can't tell you exactly how far that line extends because the law is just developing in this area, but to be on the safe side I would not say anything that you would not be comfortable saying in front of the school board ... because that may ultimately be who decides your fate. 
But, that is not to discourage either teachers or professors or any other public employee from blogging. I have nearly 300 posts and certainly less than 5 times I found myself asking whether I should post something. It is just not that big of an issue if you are intending to run a professional, informational blog. I am fine sharing feelings but I avoid saying negative things about my employer and I avoid making extremely controversial statements. Just remember that the blog is public (don't say things you wouldn't say in mixed company) so a healthy dose of common sense is the best guide. 
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Thoughts on Dr. Suellen Reed and Apolitical Education in Indiana 
Wednesday, May 7, 2008 at 01:42PM | Justin Bathon 
A few days ago we learned that Dr. Suellen Reed is stepping down from her long held (16 years) post of Superintendent of Public Instruction. (Michele McNeil sums up her time here). So, I just want to give a little reflection on her work and how it affected me. 
I came to Indiana from Illinois, where my friend Randy Dunn had just taken over the Superintendency in Illinois after the Governor had sort of run off the previous Superintendent. Now Randy is President of Murray State and another person I worked with in my time dealing with Special Education in Illinois, Chris Koch, is now the Superintendent. Anyway, needless to say there is a lack of stability in that leadership position in Illinois. During my time in Illinois, it mattered which political party I belonged to (at least which political party the people I associated with belonged to) in how much access you had to the ear of state educational leaders. [image: http://images.quickblogcast.com/6502-6338/Dr__Reed.jpg]
Literally the first week I moved here I met Dr. Reed. I was invited by my mentor Martha McCarthy to a Indiana Network of Women Administrators meeting, which was scheduled in conjunction with an IUSAA meeting. (I tried to tell Martha I was not actually a woman, even though people think I sound like one on the phone, but she insisted I come along). Dr. Reed was present at the meeting and as the somewhat cramped room began to fill in she sat next me (no one knew me, plus I am a man, so no surprise there was a spot open). Martha introduced us and we chatted about this and that a little. Anyway, it was a nice, welcoming way to start my education career here in Indiana. 
Since that time I have had the chance to have more substantive meetings with Dr. Reed (she has a marvelous office in the Indiana Statehouse I am sure she will miss) and she has always been very receptive to my work in conjunction with other scholars here at IU. I found her to be knowledgeable, committed, caring, passionate about kids, creative ... pretty much exactly what you would want in a State Superintendent of Public Instruction. She is going to be extremely difficult to replace. 
I am not sure I agree with everything she has done in her time, but with Dr. Reed you knew the kids were the first priority. Not politics. Not agendas. Not egos. Kids. And when your priorities are in the right place it is amazing how little the political label after your name means. And her apolitical, kids first style translated down the entire education system. I have found Indiana's education system to be FAR less political of that of Illinois. In Indiana the focus is on the schools, not on the relationships you can glean with other people to further your political ambitions and I think Dr. Reed deserves a lot of credit for that.  
The last time I saw her was 2 weeks ago. We met by chance outside the
School of Ed in Bloomington and chatted about our gardens and the
semester concluding (perhaps not so much by chance, I think she would make an excellent clinical faculty member at her alma mater - just a suggestion). I wish I had known she was hanging it up then. I would
have thanked her for her excellent leadership in person. But, the blog will have to do until I bump into her again. 
So, thanks Dr. Reed for your great work. Enjoy Retirement! 
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Letting Parents into the Classroom Electronically 
Monday, May 5, 2008 at 10:19AM | Justin Bathon 
[image: http://images.quickblogcast.com/6502-6338/parent_connect_screenshot.jpg]Here is an interesting story (video) from ABC on electronic notifications that allow parents to track students grades and attendance. The online software featured in the video is called ParentCONNECT, which is produced by Pearson Education. You can see a screenshot of the information it offers in the image to the right (right click- view image, to see larger version). 
Now, I like this information being shared with parents. There is really no reason not to share this information as most of it is tracked electronically these days and giving access is just a matter of permissions. But this can not be the ONLY information you share with parents. As in pretty much everything else in life, numbers with no context lead people to bad decisions. You can't just say here is the kids GPA, here is his score on assignment X, here is how many times a kid was late to class without knowing what is going on in the school that is leading to those numbers. 
So here is the problem with this kind of technology. You are giving parents just enough information to be dangerous but not enough information to actually know what is going on. Can this surface-level information lead to parent-teacher meetings, phone calls, discussions with your kids? Sure. I would hope so. But as you saw in the video, a parent's natural reaction to this is to track it like a stock price. The price goes up, good. The price goes down, bad. Why is the price going up and down? Who knows, but we know that up is good and down is bad and you punish bad and reward good. 
This kind of technology is easy and safe and doesn't require a lot of effort, which is probably why it is beginning to be used so widely. I think this is a good use of technology and I don't mean to suggest we should throw it out the window, but it is surface-level only. And surface-level information is usually not good enough. 
Now, let me show you what's technologically possible with a little extra effort. Check out Mr. Williams 6th Grade Math. Cool, eh? You combine that kind of classroom level information with the student's progress scores and suddenly parents have some context for the scores. You see that when the math grades dropped slightly, the issue was adding integers, for instance, and Mr. Williams was kind enough to provide you the slideshow used for that lesson so you can go back with your son and daughter and address the reasons for the drop in grades. But, providing this kind of context is much more difficult. I don't know how much time Mr. Williams devotes to the blog each week, but to do it right probably requires at least a half hour a day. It takes a pretty devoted teacher to give that kind of time on top of everything else that is happening and without reward or demand structures in place, this kind of information sharing is going to continue to be a rarity. So, we need to move toward expecting the kinds of information sharing that Mr. Williams is doing and refusing to allow the quick fix, ParentCONNECT, to be the only fix.  
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School Finance Plaintiffs Win Appeal to Indiana Supreme Court 
Saturday, May 3, 2008 at 12:14PM | Justin Bathon 
The Indiana Supreme Court has rendered a decision in the school finance case of Bonner v. Daniels. Short version: Students won a pretty major decision. 
[image: http://images.quickblogcast.com/6502-6338/Indiana_Funding.jpg]
Essentially this round was over standing and justiciability in court. What was not decided was the liability of the state in this case. That issue was remanded so a final decision on the merits is yet to come.  But, in the larger picture the standing and justiciability issues are pretty important decisions as it puts Indiana in line with many other states that allow for such challenges to school funding policies. 
A little background. Indiana is a foundation formula state with a complexity index, but their foundation formula has fallen increasingly out of use in lieu of a Guaranteed Minimum Revenue formula. Also, the Foundation Formula does not cover everything, so school buildings, school technology, school busing and some other stuff must be covered through local property taxes. For more background see this presentation by my colleague Rob Toutkoushian.  
In the case, the court found that Bonner had standing to represent the class of individuals that are affected by Indiana's school funding policies. Further, the court found that redressibility (the legislature may do nothing as a result of this case) was also not a concern as it is the court's job to declare rights under the law, whether or not such declarations force action on the part of other branches of government. The Court even cited Marbury v. Madison on this principle. Finally, the court found that Governor Daniels, Superintendent Reed (who has announced her retirement), and the State Board of Education were properly named as defendants. As to justiciability, the court found that it could reasonably interpret the Education Clause of the Indiana Constitution and that doing so would not be an essentially legislative function. 
Now, the case heads back down to determine whether Bonner can prove the Indiana General Assembly fulfilled its duties under the Education Clause. Whatever the lower court decides, look for it to be back at the Indiana Supreme Court in a couple years. Given their language in this case, I wouldn't be surprised to see the Court rule in the plaintiff's favor. 
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Friday Snippets 05/02/08 - Teachers and Bikinis and Keeping their Jobs 
Friday, May 2, 2008 at 11:20AM | Justin Bathon 


Little lighter this week as I was out of town. 


Evolution Update: Florida, Louisiana 



A little more Jena 6 fallout. 



Idaho's District Court is reconsidering what to do to force changes in Idaho's school funding system. 



Sometimes the school finance lawsuits pay off handsomely. 

An anti-bullying bill in Florida passed the legislature and is expected to be signed by the Governor. BullyPolice calls it the "BEST Anti-Bullying Law written to date" and has the text.



Massachusetts comes out with a new anti-bullying guide. 



However, Louisiana's anti-bullying bill hits a roadblock. 



Minnesota's House passes an age appropriate, mandatory sex education plan.



Principals have to answer questions in Illinois over their bilingual education programs ... or lack thereof. 



Illinois Legislators are protecting your children from the Internet (they think). 



Turf v. Grass - Give me the grass. 



Scott McLeod sends over the latest hot teacher lifestyle firing. Teacher wears bikini on a fishing charter ... fired. (video) 



Scott also has a tennis coach blindfolding students,
putting them in the middle of the court, and ordering the rest of the
team to fire tennis balls at them. Ahh, coaches. Constant legal issues
with them. 



And around the blogosphere:

I want to start with Jim Gerl's request for information on the connection between special education due process usage and poverty.
I think Jim is right that there is a connection there and a little
research could probably document it. If I were not so busy Jim I would
look into it with you. Maybe later this year or next year. Anyway, Jim
has hit on a really good research project here and if anyone wants to
help I am sure he would appreciate it. 

What I consider the big news of the week is that the Sixth Circuit is going to rehear en banc their NCLB decision. Mark Walsh has the details.
When that decision came down you had to know this was a big
possibility, so now we will see what the full Sixth Circuit has to say.
My guess is that they will go the other way. 

Mark also has the end of the Connecticut NCLB challenge & BoardBuzz reflects on the branches of government that are making educational law ... and the one (legislature) that is not. 

Karl Romberger gives thoughts on ability grouping in Pennsylvania. 

Erin Buzuvis questions the application of Gebser to athletics. The Title IX Blog also has a link to a new study out of Israel that finds co-educational classrooms benefit everyone. 



The Higher Ed Law Prof Blog is getting annoyed that teachers continue to be fired for refusing to sign loyalty oaths. 



The Adjunct Law Prof Blog has more professors suing students. (Now that I am switching teams ... it sounds fine to me.) Mitchell also has blogs being incorporated into law classes.



Pamela Parker wonders what happened to May Day in Texas schools. 



Kevin Carey has the fall of vouchers. 



Jonathan Adler at the Volokh Conspiracy calls the recent anti-evolution academic freedom tact academic fraud. 



Howard Friedman has a settlement in the case of religious art restrictions in school. 



[image: http://images.quickblogcast.com/6502-6338/New_House.jpg]

And for your Friday Fun ... you can check out pictures of the house I just bought (more).
It backs to a school, which I like, although I am not sure how I am
going to keep my son off the playground equipment. Also, if anyone
loves to refinish hardwood floors and doesn't mind driving to Lexington
...
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Law Day!!! - Really? 
Thursday, May 1, 2008 at 10:21AM | Justin Bathon 
Today is Law Day ... so says the President. 
The theme of this year's Law Day, "The Rule of Law:
Foundation for Communities of Opportunity and Equity," recognizes the
fundamental role that the rule of law plays in preserving liberty in our
Nation and in all free societies. We pay tribute to the men and women in
America's legal community. Through hard work and dedication to the rule of
law, members of the judiciary and the legal profession help secure the
rights of individuals, bring justice to our communities, and reinforce the
proud traditions that make America a beacon of light for the world.

Wow!!! I wasn't aware we were so important ... oh wait, yes I was. 
There is absolutely no need whatsoever for a national Law Day. Are lawyers important to society ... absolutely yes. Do they already know that ... absolutely yes. There are not many lawyers that are not aware of their role in society. We are talking about a pretty confident bunch here that already sees themselves as the philosopher-kings of America. We even tell ourselves that we are taught in the style set forth by Socrates himself. Lawyers are an extremely arrogant bunch already, there is really no need to reinforce that notion with a national day for Lawyers. 
I want lawyers to have that confidence and arrogance, because it is a necessary part of their job ... but I want them to have it quietly. If you truly are the philosopher-kings of society, then how about showing a little more humility. This national law day is embarrassing to me.   
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Entries from April 1, 2008 - May 1, 2008

Teachers and the Web: A Recipe for Disaster 
Monday, April 28, 2008 at 07:50PM | Justin Bathon 
Teachers don't seem to get the fact that the Web is a public place. I don't really know why, but they just don't. Teachers would never do the kind of dumb things they do on the Web in their classroom or even a public park. The Web is just as public, if not more public, than these places yet they seem to think they can just post whatever they want and no one will know. 
From today's Washington Post:

It's almost like Googling someone: Log on to Facebook. Join the
Washington, D.C., network. Search the Web site for your favorite school
system. And then watch the public profiles of 20-something teachers
unfurl like gift wrap on the screen, revealing a sense of humor that
can be overtly sarcastic or unintentionally unprofessional -- or both.

One Montgomery County
special education teacher displayed a poster that depicts talking sperm
and invokes a slang term for oral sex. One woman who identified herself
as a Prince William County
kindergarten teacher posted a satiric shampoo commercial with a
half-naked man having an orgasm in the shower. A D.C. public schools
educator offered this tip on her page: "Teaching in DCPS -- Lesson #1:
Don't smoke crack while pregnant."

Just to be clear, these are not teenagers, the typical Internet
scofflaws and sources of ceaseless discussion about cyber-bullying,
sexual predators and so on. These are adults, many in their 20s, who
are behaving, for the most part, like young adults.


But the crudeness of some Facebook or MySpace
teacher profiles, which are far, far away from sanitized Web sites
ending in ".edu," prompts questions emblematic of our times: Do the
risque pages matter if teacher performance is not hindered and if
students, parents and school officials don't see them? At what point
are these young teachers judged by the standards for public officials?
Via Joanne Jacobs 
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28Apr
No Drug Dogs in Canadian Schools 
Monday, April 28, 2008 at 03:41PM | Justin Bathon 
Continuing with our "America is Different" theme ...
The Canadian Supreme Court has ruled that random searches by drug sniffing dogs are illegal under their Charter of Rights and Freedoms. Mark Walsh has the details. 
Here is some of the relevant language:[image: http://images.quickblogcast.com/6502-6338/Canada_Supreme_Court.jpg]
The dog sniff amounts to a search within s. 8 of
the Charter.  The information provided when the dog is trained to alert
to the presence of controlled drugs permits inferences about the precise
contents of the source that are of interest to the police.  The subject matter
of the sniff is not public air space.  It is the concealed contents of the
backpack.  As with briefcases, purses and suitcases, backpacks are the
repository of much that is personal, particularly for people who lead itinerant
lifestyles during the day as in the case of students and travellers. 
Teenagers may have little expectation of privacy from the searching eyes and
fingers of their parents, but they expect the contents of their backpacks not
to be open to the random and speculative scrutiny of the police.  This
expectation is a reasonable one that society should support.  The guilty secret
of the contents of the accused’s backpack was specific and meaningful
information, intended to be private, and concealed in an enclosed space in
which the accused had a continuing expectation of privacy.  By use of the dog,
the policeman could “see” through the concealing fabric of the backpack.

Reading that one can't help but conclude that the Canadian approach and the American approach to enforcement of Constitutional Rights are fundamentally different. Here the Canadian Supreme Court is expansively reading their Charter to encompass its general intent applied to this new situation. Lately, however, the American Supreme Court narrowly reads Constitutional Provisions looking for exceptions. On the same issue our lower courts have concluded that the air around the backpack is public, thus, the dog sniff does not constitute technically constitute a "search." 
There is so much rich information if one were to study differences in educational law across national boundaries. However, so few educational law scholars actually engage in this kind of work. As the world continues to shrink ... we are gonna need more work in this area. 
PhotoCredit: Lone Primate - Canadian Supreme Court Building (I like the progressively smaller windows in the roof)
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American Teachers Don't Know How to Strike 
Sunday, April 27, 2008 at 07:31PM | Justin Bathon 
When teachers strike in other countries ... they really strike. 
The latest, a nationwide teachers strike in the UK. 9,000 schools closed in whole or part affecting nearly 3 million kids. 
BBC News Video. More: (1) Union answers questions (2) Government Response. 
Guardian Story. More.
Times of London.
I am not saying American Teachers need to do the same because of our decentralized system, but this gives a whole different meaning to "bargaining power." 
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Friday Snippets - 4/25/08 - Chasing Bananas 
Friday, April 25, 2008 at 10:31AM | Justin Bathon 
On we roll another week. 

The big news of the week is the NCLB regulatory changes. Summary. Full Changes. H/T David Hoff. (I will offer thoughts when I have more time to parse through it). 



10 students ran around school dressed as bananas. 1, dressed as a gorilla, chased them. All were suspended. Image. Video. Pretty creative, boys. 

The case of the coach in Ohio who wouldn't get rid of his Bible gets significantly more interesting ... allegedly he burnt crosses into his student's skin. Whoa. Oddly Ohio also passed a teacher misconduct bill on the same day this came out ... so that was fortunate timing for legislators. 

Also in Ohio voucher requests are going up. 

More schools in contaminated areas ... what is up with that? Cut it out! 

Louisiana's Anti-Bullying Bill moves forward. 

Private Kindergarten providers in New Hampshire a possibility. 

Colorado is considering going P-16. 

The University of Florida comes up with a Taser Policy after the "Don't Tase me Bro" incident. What an odd/revealing moment in American History that was. 
 
Single gender charter schools coming to Delaware. NPR finds South Carolina has had them for a while (audio). 

Last week my students asked me about teaching incentives ... well, here is a new housing one in South Carolina. 

Doesn't seem to matter how many times we tell them, teachers cannot refuse to give the test. 
 
Still waiting for the California homeschooling appeal decision. And they are still protesting out there ... this time on college costs. Getting feisty in California, everyone seems to protest everything these days. 

Wisconsin's anti-discrimination laws apply to private schools. 

Shakira becomes concerned about education (video). Good for her. 

Here is one benefit of the Friday Snippets ... they just reminded me my wife's birthday is next week (no, not because of Shakira). Happy Birthday Jennifer. 


And around the Ed. Law Blogosphere:

The buzz in the latter half of the week was around Jon Becker's post regarding educational malpractice on the part of schools for failing to integrate technology. I am hoping Jon reports back on his thoughts from this years Commonwealth Education Law Conference, which is going on right now. 



Found a new educational law related blog this week: Title IX Blog,
which obviously focuses a lot of gender discrimination. The blog is
written by a couple of young law professors and a Ph.D. student. This
week the Title IX blog was happy to see Danica Patrick win her first Indy Car race ... as was I. Women can compete at the highest levels of sport if given the opportunity. 

Jim Gerl finishes his procedural safeguards lesson (I am scheduled to teach special ed. law next summer ... by that time Jim may have written the whole class for me). 



Mitchell Rubinstein passes a nice barrier this week and has an interesting 14th Amendment case out of Ohio. 



Charles Fox calls on us to call on Congress to support a bill that would give parents the right to recover expert witness fees. 



The School Lawyer investigation in NY just won't go away. Martha Neil reports one firm in particular seems to have been fingered. 



Scott McLeod, who must not sleep, sends word of a concerning trend of teens sending nude photos by cell phone. He also had a nice week blogging about learning issues.



David Hoff finds that most experts think the time is not right for big changes to education policy
at the federal level, but some influential members (George Miller)
disagree. For my part, the time is certainly ripe for big changes to
federal policy ... there is going to be a really nice window after the
new president takes office, but frankly, I think there are a lack of
good ideas on the table right now. There really are no big changes that
are waiting in the wings, save national standards and my thinking is that both Obama and McCain will be reluctant to go there. 



Mark Walsh, doing his regular outstanding work, has a challenge to NCLB HQT rules, banning cell phones is fine in NY, and Be Happy, Not Gay is fine in the 7th Circuit, so says Posner. 



Pamela Parker at Texas Teacher Law has a little chiding for administrators that under plan for assemblies and graduations. Seating for 500, 3000 show up. Sounds like an Obama rally. 



Michelle Laubin does some really cool work totaling the statistics
for Special Education Hearings in Connecticut. About 175 cases filed
for hearing. About 5 decided on the merits in favor of the parents
(lots settled in favor of parents). She also breaks it down by
individual hearing officer (one of the more important parts of special
education hearings is picking the right hearing officer). I would love
to do the same stats nationally. 



Finally your Friday Fun ... This week, the Work of Johnathan Harris. Absolutely Breathtaking Stuff You Did Not Know Was Possible On the Net. Watch Jonathan explain his work in this video.  

In order of coolness:

The Universe - Creates a Starfield (yeah, really) of Related Items to Whatever you Search For. Explanation 

We Feel Fine - Monitors the World's Feelings at any given moment. Explanation -- Related, Lovelines.[image: http://images.quickblogcast.com/6502-6338/Wordcourt.jpg]

WordCount? Tracks the usage of words on the Internet. Explanation.
For fun, give yourself 30 seconds and try to get as far right on the
list as possible. I got "Wrestles" at 81,600. See if you can beat that.


The Whale Hunt - Thousands of pictures chronologically document an actual whale hunt in the Arctic. Explanation 

Phylotaxis - The day in Pictures. Explanation 
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Thursday
24Apr
Specialty License Plates for Schools 
Thursday, April 24, 2008 at 05:42PM | Justin Bathon 
So, I was checking out my new hometown newspaper today and I find that an anti-porn group is seeking to have its own license plates. The plate would carry the motto "In God We Trust" and the proceeds from the sale of the plate would go to combat pornography and other vices in the eyes of the Christian group that is promoting it. I am not going to buy it, so I don't really care if this plate is approved or not. It creates some interesting church and state issues, but I am not going to be offended if I see it on the road. In fact Indiana has had one for a while and it never bothered me while I have lived here. 
But, if an anti-porn group can raise money through the sale of license plates ... why can't schools?[image: http://images.quickblogcast.com/6502-6338/Go_IU_License_PLate.jpg] This, to me, seems like a perfect fund raising opportunity. Lots of universities generate revenue through the sale of license plates (see right) and to me this should translate easily into the K-12 level. It might not generate a ton of revenue, but in a large district I could see it funding an extra teacher. People take a lot of pride in their schools. Particularly in their high schools. We should give them an opportunity to show their pride while helping to get the school a little extra funding.
OK, I hear ya. I know there are general K-12 plates already existing where you can specify a school to benefit ... but without the locally specific information (and team logo) people are unlikely to purchase these plates. 
Alright, I also hear those of you complaining about the cost. But, the cost should not be that extensive. I just got a new set of Indiana plates in the mail about a month ago and they were basically ... plastic. We are talking very cheaply made. I think there was a little metal in the plate, but I am not sure. Anyway, the point is that it probably cost a dollar or so to make. It is not like we are making license plates the old fashion way with prisoners stamping them out of sheets of steel anymore. Machines are doing this now, meaning that it should be easier than ever to physically make, but also easier and cheaper to make a new design. I am sure it is just a matter of programming a computer. Which bring me to my second point, design costs ... which are basically nil. Just to show you I designed one (below) for the high school district I am probably moving into. Right now in most states there is a signature requirement and a initial startup cost. We would need a legislature to waive or greatly reduce those requirements, but this seems like exactly the kind of legislation that is designed to help schools that local politicians could get behind. 
I like this idea ... and I like it a lot. It might not be economically feasible now, but it will be soon. Thoughts?
[image: http://images.quickblogcast.com/6502-6338/Tates_Creek_License_Plate.jpg]
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There Needs to be More Clinical Work Like This Going On 
Wednesday, April 23, 2008 at 10:41AM | Justin Bathon 
Great story in today's USA Today about students at Yale Law School taking a school adequacy lawsuit
to Connecticut's Supreme Court (also the Yale Daily News). The lead attorneys (law students) on
the case are Neil Weare and David Noah who did oral argument today.
Neil is a former NY City school teacher. You can find many documents related to the case here. 
The
Connecticut Coalition for Justice in Education Funding approached the
law students a couple years ago and the students have been working on
the case since under clinical programs offered at Yale. The cost of school adequacy lawsuits are enormous and typically is a prohibitive barrier as groups of concerned parents are usually not able to cover the costs. But, much of the work in this case was done for free by the students under the direction of the clinic and law professors.
This
story almost brought a tear to my eye. This is exactly the kind of
multi-institutional, resource scare collaboration that can help our
kids. I am not weighing on the merits of the case, but the fact that
these students (who a year from now will probably be billing at
$300/hr) were willing to lend their expertise and resources to help other students negotiate the halls of power, while at the same
time learning and setting themselves up for sweet gigs, is, well, exemplary. These law students are heroes. Maybe they win their case, maybe they don't. And chances are the kids this case might benefit in the future will never know their names. But this is right. This is good. We need more of this. 
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Maybe There Are Worse Things You Can Do As A Teacher ... 
Tuesday, April 22, 2008 at 12:53PM | Justin Bathon 
But not many ...
Packing heat in the classroom.
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21Apr
Educational Entrapment? 
Monday, April 21, 2008 at 09:51AM | Justin Bathon 
Educational Entrapment? Why not? 
Okay, I hear you lawyers out there crying foul and you may be right. Typically, entrapment is a legal defense whose application is limited only to instances where law enforcement officials trick a person into committing a criminal act who otherwise would not have committed it. 
First, a little background on the case in question. A principal in New Hampshire confiscated a student's cell phone. As per her standard policy (???) she scrolled through the contact list and called other students. When this didn't yield any results she held onto the phone. A student from a different school text messaged the phone back, which the principal opened. The text message asked, "Yo, need a bag?" The principal messaged back saying she did in fact want a bag and set up a meeting outside her school. The police were called and were waiting for the student when he arrived. They searched him found some drugs and arrested him.  -- Here is a article on it and here is a CNN story (video). 
So, where to start with this? 1) a policy of searching students' cel phones is probably illegal (see Klump). It is very possible this arrest was the result of an illegal search (opening the text message) so the student may well get off. 2) Why not call the police? Since when is the principal charged with community drug enforcement? I think this probably should have been handed off to the police the moment it was evident that drugs were going to be involved. You can read the reaction of other local school administrators here. 
But, what I want to talk about is the entrapment issue. Now, rest assured this particular case will not win on the entrapment issue. There are a couple of reasons why. First, the school princpal in question worked at a private school, so not a "governmental official" - you will see why that is important in a minute. Second, although the principal's call to the drug dealing student probably triggered the "You need a bag" response, it was still the student that triggered the drug transaction. For entrapment to work, it is the government official that needs to trigger the transaction, not the criminal. So, it will probably not work in this case. 
But, could it work in the right case? Perhaps - and let me explain. First, let's look at the language in the most recent Supreme Court case on the issue:
"In their zeal to enforce the law, however, Government
agents may not originate a criminal design, implant in an
innocent person's mind the disposition to commit a criminal
act, and then induce commission of the crime so that the
Government may prosecute." (Jacobson v. U.S.)
"Government agent" is the key language here. Even though later in the opinion the Justices refer to "law enforcement officials" when talking about entrapment, the broad language of "government agent" is probably the controlling language. Teachers, principals and other public school personnel are ... "government agents" under the standard definition. This more broad term of "government" or "governmental official" are used in other Supreme Court cases on entrapment as well (see Mathews & Sorrells)
Now, let's change the facts a little. Let's assume the principal was a public school principal and instead of responding to the text message, she originated the text message to the student asking, "Yo, can you hook me up with a bag?" All the other facts are the same. In this instance, I feel entrapment may be a valid defense even though the student was entrapped by a school official and not a law enforcement officer. 
I would have to do more research to be sure, but entrapment by educators seems like a real possibility. This would make for a nice law journal if anyone is interested. 
Scott McLeod came across this case this morning and sent it over, so a hat tip to him. 
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20Apr
The Price of Budget Politics 
Sunday, April 20, 2008 at 03:24PM | Justin Bathon 
[image: http://images.quickblogcast.com/6502-6338/Calif.gif]There is always a price to be paid for playing politics with money ... and it is no different for education. A month ago I wrote that the massive amount of pink slips was going to cost California its young teachers, as a result of enormous proposed budget cuts from Gov. Schwarzenegger. Well, now word that other states have smelled blood in the water and are making efforts to woo California's young teachers away; I don't blame the other states for poaching in the least.
There is always a price to be paid for playing politics with money. Maybe the ultimate political gain is worth it, but the price being paid here is steep. They will never get many of these teachers back and the current cohort of untenured teachers will never be the same and it is the kids that will have to pay the price for this nonsense for years to come. 
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19Apr
Judge thinks Harry Potter is "Extremely Complex" - That Worry Anyone Else? 
Saturday, April 19, 2008 at 05:04PM | Justin Bathon 
In a copyright case that really has very little to do with education (the defendant was a former school librarian that is wanting to make a book about Harry Potter that J.K. Rowling wants to block) I found this interesting ... 

District Judge Robert Patterson Jr said that he had read the first half of the
first Harry Potter novel to his grandchildren, but found the “magical world
hard to follow, filled with strange names and words that would be gibberish
in any other context.

“I found it extremely complex,” he said, suggesting that a reference guide
might be useful.
Continue Reading ...
Interesting statement from a guy that spends his time reading intellectual property and other statutes & regulations. 
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Friday Snippets: 4/18/08 - There is Just Something about Coaches and Religion 
Friday, April 18, 2008 at 02:39PM | Justin Bathon 

Your Friday Snippets for Another Week. 

Here we go again with Ken Starr. This time he has agreed to take the long running (as in going on 2 decades)
Flores v. Arizona case to the Supreme Court. The case, for those not
familiar, concerns the State of Arizona's implementation of their
English Language Learner program. The plaintiffs contend that Arizona
does ot provide enough funding to properly implement the ELL program so
that minority language students have an equal shot, as defined under
the Equal EducationalOpportunity Act of 1974. Here is a more complete summary of the case. Here is the latest opinion, the denial of an en banc hearing. Here is the earlier opinion of the 9th Circuit ruling against the State of Arizona. Also, funding for ELL was approved this week, but more court documents have been filed
to compel compliance with the ruling. -- With Ken Starr behind it,
perhaps we will see this case be granted cert. also by the Supreme
Court. Stay tuned on this one. 



Some in Arizona (apparently it is Arizona's week this week) also don't want any anti-Democratic or non-Western teaching in its schools. 



Illinois' State Senate says no trans-fats in school lunches. 



At least schools are more important that ballparks (even if that ballpark is Wrigley Field). 



Indiana's corporal punishment law was helpful to a teacher who gripped (slapped) a girl's face. 



Louisiana is trying to get around evolution (Missouri too) (who isn't these days?) (btw, BoardBuzz has the complete works of Darwin ). 



South Dakota's school funding lawsuit will start in September. 



Iowa's sales tax plan for schools is losing momentum. 



Florida, who is really struggling financially, looks to have a 2 year waiting period before the class size reductions take place. 



The Ohio bill that is attempting to permit college students to carry guns is stalling (thankfully - looks like all of these bills across the country are failing).



Kansas has a new cyber-bullying law.



Bullying in an anti-bullying meeting in Missouri?



Some pretty striking expulsion numbers in Las Vegas.



Teachers are striking at some Catholic Schools in NY. 




And around the blogosphere:

Probably the big story this week was the ruling out of the 3rd Circuit in Borden v. Sch. Dist. of the Township of East Brunswick
which found that a football coach cannot join his team in prayer for
meals or during pregame prayer. The court found participating in these
prayer activities would be endorsing religion. Mark Walsh at Education Week has more as does Molly McDonough at the ABA Journal. 
 
But, that was not out only coach to make news this week. The Kentucky School News and Commentary blog comments on a story
from around Columbus, OH where a teacher/coach refuses to remove a copy
of the Bible from his classroom. The event has triggered local interest
and a 100 person rally for the teacher was held yesterday. The teacher is claiming freedom of speech protection in displaying the Bible (good luck with that) - Richard Day says
"His persistent effort over time to impose his strongly held views
promoting a specific religion smells like ...establishment." 

Martha Neil, who has been doing an excellent job following the NY School Attorney's scandal, posts this week
that the probe has moved beyond just school attorneys to all
professional involved in government work. This is bad news for NY
accountants, architects and others, but sort of good news for school
lawyers as they will not be the only ones catching heat and it may help
school lawyers save a little face after this embarrassment. 

But, the school attorney scandal was not the only way schools can be taken advantage of, as Mark Walsh finds in an odd mail fraud case. 

Jim Gerl has a good week continuing his series on Procedural Safeguards in Special Education with IEE's the topic this week, but also gives us a little personal info about the conferences he attends and the Big Wigs he gets to hangs around with. In all seriousness, nice work Jim in promoting the rural special education agenda.



Mike Tully At The Schoolhouse Gate has word of another bullying lawsuit. 



Mitchell Rubinstein has the declining relevance of law reviews ... and law reviews are also moving online, somewhat (finally). 
    
Pamela Parker at Texas Teacher Law has an interesting post on how hard to fight when the system turns against you.



Board Buzz has bullying in the lunchrooms, and not how you would expect. 



Volume 7 of the Integration Report is up. 



Politico has McCain's Arizona Education roots ... and why they are dangerous. 

Fordham is now blogging. They also are making videos
(calling their weekly spot the Fordham Factor), which are generally
good and informative, but could use a much better intro. Seriously,
fellas, that intro needs some major, major, professional help. But, I
really appreciate the creativity.

And you may have noticed the upgrades to the blog this week. This blog is now using SnapShots so that readers can preview pages (if you don't like it you can tell Snapshots to cut it out). Also, on the sidebar I have my favorite videos. I just have a few in there now, but I will continue updating that with cool new videos. Finally, I have also added my bookshelf
to the sidebar you can keep track of what I am reading/recommending
(try the physics books, if you get it on tape, it is a great way to
travel across the country). 



Finally, a Special Request this week concerning Gifted Education. Marty Nemko,
a contributing editor at U.S. News among other things, called me up
this week and wanted a little information on education law and
plaintiff's lawyers for educational litigants. He is particularly
interested in the way gifted students are treated (or mis-treated in
his opinion) in the United States. Here is a blog post he wrote on his thoughts on gifted education.
I gave him a couple names but really did not have exactly what he was
looking for so I thought I would put it out to all of you. If you have
any ideas for a potential law firm that would be interested in this or
have any other thoughts on gifted education, feel free to leave a comment at his blog or get in touch with him.  This might be a good way for a young, up and coming student's rights firm to make a name for itself. 





And for your Friday Fun: A Little Bathroom Humor
(for those of you that know me really, really well, you know I have an extreme aversion to public restrooms). Sorry if it is a little crude ... but it
is funny as heck. Men's Room (below) and Ladies Room 
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Putting the Brakes on Drivers Ed. 
Thursday, April 17, 2008 at 10:48AM | Justin Bathon 
Not that long ago my cousin, who was 17, had not went to the driver's facility to get his license even though he had passed driver's ed. and everything else that was necessary to get the license. He just didn't want it - he didn't need it he would say. My whole extended family was sort of shocked by this development, but we wrote it off as just a quirk. 
Well, according to today's SF Gate, it might be a trend. In California only 14% of 16 year olds have driver's licenses: 
In San Francisco, the school board's two student delegates initiated the effort to drop the graduation requirement.

"We believe driver's education should be more of an option," said
Nestor Reyes, a sophomore at June Jordan School for Equity, adding that
students are carrying full loads to fulfill college entrance
requirements. "Most of them haven't taken driver's education because of
time."

Like the Lowell students, teens nowadays appear to be in no hurry to get behind the wheel of a car.

There is also little interest in offering driver's ed. as a course: 
In 1990, the state pulled the
funding that paid for the driver's training, and almost overnight, the
behind-the-wheel instruction was eliminated.

At the time, 250,000 students in 950 high schools got driver's
training. Last year, only 440 students in seven high schools - mostly
in rural areas - got the training.

The state still requires classroom-based driver's education, but
that law is largely ignored, with only 1 in 4 California high schools
offering the course.

My cousin eventually broke down and got his license when he was 18 and had a girlfriend, but even today he doesn't drive very much. This is a really interesting development if it is happening nationwide. The price of gas and all the additional driving restrictions may not be affecting the generation that is addicted to cars, but it might be affecting the new generations that are not yet addicted. Guess things are just not like they used to be:
Rest of the Episode (2) ... (3)
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What's That on the Lawn? Eww ... Gross. 
Tuesday, April 15, 2008 at 11:37AM | Justin Bathon 
Here is a little story that caught my attention ... human waste purposefully spread on and around an elementary school play area by the EPA. No, I am not kidding. 
KMOX original story (click audio)
KMOX follow up finding that local residents knew of the plan. 
Saint Louis Post Dispatch Story
The city of East Saint Louis has a few problems, perhaps you are aware of that (Kozol's Savage Inequalities). Well, growing up near the area, there is a long history to East Saint Louis which I won't get into here other than to mention that at one time East Saint Louis was a thriving industrial city. One of the industries that was in town were lead smelters and paint manufacturers. Anyway, given the low environmental standards, remnants of that era remain. Here is Kozol on the lead problem:

SI Kozol St. Louis, Illinois via kwout

Anyway, to decrease the lead contamination in the area, the EPA came up with a plan to combine human and industrial waste to mix into the soil in an effort to bind the lead particles to inert materials that are not harmful when kids and adults ingest the soil as they play and live on this contaminated ground. That was the plan, although people in the area were not aware of the human source of the new "soil." Some researchers think there has not been enough research done on the use of human waste in such applications and that the human waste itself might not be safe. 
The problems run deep in East Saint Louis, literally. It is a good lesson in knowing your school environment and the possible environmental hazards your kids might be facing. We need to keep tabs on who is doing what around the school where our children play, because as this story shows, you can't trust others not to do something stupid like this. 
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Students Attacking Teachers - Teachers Running to the Media 
Monday, April 14, 2008 at 09:51AM | Justin Bathon 
Here is an odd story out of Baltimore. A teacher was attacked by a student in the classroom. It was a fairly brutal fight and students stood around and did nothing to intervene. One student, though, did pull out the old cellphone camera and recorded it on video, which later made its way to Youtube. After the fight, the teacher went to the principal who may or may not have blamed the teacher for the fight. Also, apparently, there was some delay in disciplining the student responsible. The teacher has since left the classroom and has said she is scared to return. 
Anyway, once the video is found, the teacher's union recommended that this teacher go public with the story and make the media rounds, which she did extensively (see below). She is apparently on a crusade to make schools safer for teachers from students. And because of the media firestorm, there are also calls to get rid of the principal and more. 
Just a very odd story. Perhaps not so odd that it happened, but that the union turned this into a publicity stunt. I am not really sure what the purpose of such a media onslaught is in terms of changes to actual working conditions. I guess you can elicit some value in terms of embarrassing the district publicly, but I am not sure how embarrassing the administration and calling for the principal to be fired is going to improve the working conditions in Baltimore's schools. If anything this would seem to damage the working relationship between the teachers, the union and the administration. Perhaps other have thoughts. 
Here is the MSNBC Interview that also gives an interview.

Here is Nancy Grace's 4 part story with doctors, 3 lawyers, union reps ... wow: Part I, Part II, Part III (below), Part IV (below). "We want justice, this is wrong." 

Here is a CNN Interview as well.
Odd Story. Probably haven't heard the last of this yet either. 
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Friday Snippets: 4/11/08 - Cuomo's School Lawyer Net Starting to Catch Fish 
Friday, April 11, 2008 at 12:56PM | Justin Bathon 
Here are the snippets for another week:
At AERA, Kevin Brady, said that his review of the education psychology literature found the highest rates of bullying in middle school girls. I believe it. 2 stories this week: 14 year old is beaten up by 2 older girls & Teenage girls gang up on another student. 


The NY School Attorney Scandal has cast a pretty wide net ... and they are getting quite a few fish. Perhaps 90 lawyers in 180 districts (so far) were improperly receiving state pension benefits and other compensation. 



The homeschooling protests have moved outside California. "Hundreds" of homeschoolers protested a registration bill outside the Michigan State Capital.


The end has come for decentralized testing in Nebraska. Sad - I always sort of liked Nebraska's policy on this. 



A new adequacy lawsuit starts in Iowa. 

This Idaho politician being fined for speeding in a school zone is so ironic its funny. 

Illinois Democrat's plan to double income taxes on those making over 250,000 failed. But, in Calif. Gov. Schwarzenegger may be leaning toward a tax increase. 



The Evolution Debate continues in Florida. 



Athletic Equity for Disabled Students passes in Maryland. 



Guns and Kids don't mix, period, in one N.C. school -- so no more shooting team. (Gotta say that is probably a good idea). 



Remember that big anti-teacher union billboard in NYC, yeah, that doesn't seem to be working.



If you can pay for it, this is a nice Green idea in Ohio. 


Forced parental volunteering in schools? 


Also, Lee Hochberg for PBS had a nice segment on the deadend that students of immigrants face at the end of high school.    



And, The Civil Rights Project has a new book out.




Around the Ed. Law Blogosphere:

Jim Gerl offers a compelling point about the connection between special education students and high divorce rates among parents. A sad reality. 

Mark Walsh has a good blogging week. He has J. Scalia telling high school students they need to be Constitutional Law scholars. While J. O'Connor stuck to the script in addressing the NSBA, which disappointed both Mark and I. Also a Hartford, CT deseg case settlement, but a possible AA challenge in Texas and Oklahoma. Finally, Boyd County, KY winning a challenge to its anti-harassment (for sexual orientation) policy (that poor district has been through a lot). 

Mitchell Rubinstein links to this NY Times article that finds many Muslim students being homeschooled. This follows up on a post I made earlier this week about a Muslim oriented Charter School in Minnesota being tarred and feathered. Little update on that post by the way, the school was also chided for not flying an American flag ... also on the front page of Drudge.     



And for your Friday Fun: 

This week we are going to go with a music recommendation to spice things up a bit. You HAVE to check out Old Crow Medicine Show. They are sort of an old timey,
progressive bluegrass, rock oriented, folk band - which probably
doesn't do them justice. They are sort of unique but part of a growing
genre of music that sort of combines lots of styles, but still manages
to sound uniquely American. They are just super talented and sort of do
their own thing. Got to love that. This is their song called I Hear Them All:



More Music (this is all uploaded videos, so forgive the inferior audio quality)

Wagon Wheel (probably their most popular song)
Down Home Girl 
Minglewood Blues Live (Austin City Limits)
Gospel Plow (from their Woodsongs music hour at the Kentucky Theater in Lexington ... I can't wait to get there).
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SES and Choice Participation Still Lagging 
Friday, April 11, 2008 at 11:51AM | Justin Bathon 
SES and Choice were abuzz in the education blogosphere this week. Here are the relevant numbers and here is the DOE report
that started it all. Quick summary: It's not good. 17% participation in
SES and 1% participation in choice. That does represent a small rise in
SES participation but little to no increase in choice. 
Being somewhat
well read on this issue (here is my choice and SES policy brief), I tend to agree with eduwonkette
that yes, district communication is contributing to the problem, but at
some point we have to ask the question whether it is the policy itself
that is no good, not the implementation. I know it is often preferable
to blame the implementers rather than admit the policy itself was
flawed, but after 5 years of implementation we are still not seeing
much improvement, especially on the choice front. I hope that by the
time reauthorization finally does roll around, folks in Washington give
long, hard consideration to the possibility that choice and SES
themselves are the problem, not the school's use of them. Because the
last thing we need is more sanctions for not properly implementing the
first round of sanctions. There is a pretty standard rule in teaching
that if a couple students miss a question, they probably didn't study.
But, if 1/2 the class or more misses a question, it is probably a bad
question. That lesson seems to apply here.
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Education Law just a Niche? 
Thursday, April 10, 2008 at 07:52PM | Justin Bathon 
Some evidence to the contrary today. NSBA Legal Clips just crossed the 10,000 subscriber barrier. Congrats all. You are doing a great job and I highly recommend it. It is one of the few educational law related technology items that has managed to transcend the field and is used by old and young, lawyers and administrators, professors and practitioners alike. 
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If you had just one education question for a candidate, what would it be? 
Thursday, April 10, 2008 at 12:59PM | Justin Bathon 
That was the question posed to me this morning by a colleague of mine that is planning to go to a Barack Obama rally tomorrow. The question she is planning on asking (if given the opportunity) is:
"The Supreme Court decision about school segregation last year limited
a school's ability to promote a diverse student body.  Without being
able to racially diversify our schools, how do you propose we overcome
structural racism in this country?"

Anyway, it got me thinking about the question I would ask. Here is what I came up with:
For Obama: (video)
Given the movement toward national standards witnessed under the Clinton Administration and the recent openness to the idea by some governors, and given your position as a former Constitutional Law professor, what do you feel the Federal Government's role is in education should be given that it is not mentioned whatsoever in the Constitution? 

For McCain: (video)
Given you limited statements on education during this campaign cycle and in the past, would you eliminate, as President Reagan, Newt Gingrich, Ron Paul, former Secretaries Bill Bennett and Lamar Alexander among others have suggested, the Federal Department of Education? And if not, what do you view its role as? 

Obviously both of the questions are federalism based. For one, I think the redefinition of federalism in education has been a defining characteristic of educational reform in the past few decades and this era will be remembered as the era when education became a national (and perhaps global) enterprise. But, more importantly, the role of the federal government in education is something the President actually has some control over. The President, even if he or she wanted to, cannot cure most of what ails education. However, the President can control the federal bureaucracy ... in fact, that is pretty much their primary job. 
The federalism question is particularly interesting to me because of Sen. Obama's status as a former Constitutional Law Professor at the generally conservative University of Chicago. He is no doubt intimately aware of the fact that the Constitution does not mention education ... at all. Looking at the history of the Constitution, this does not seem to be a mere oversight but rather an intentional omission on the part of the Framers to keep a decentralized system of education in place, which they viewed as superior. I am not the Constitutional Law Scholar that Sen. Obama is, but in my view the Constitution is pretty clear that education should be left to the States. You can see this not just in Conservative Republican rhetoric, but also from Democrats when they do things such as proposing a Constitutional Amendment on Education. A few months ago Checker Finn was giving a speech on education that included support for national standards. I asked Checker at that time whether the Constitution should pose a barrier at all to nationalizing perhaps the most central element of education, the curriculum (as determined by the national standards). Checker said the Federal Government can do whatever it wants in education and that the Constitution poses no barrier whatsoever, as it has not for some four decades now. 
There is real confusion right now about what the federal government should be doing related to education issues. Consider that NCLB was passed with wide bi-partisan majorities and almost universal approval by policy folks in 2001. Now, less than a decade later, all three Presidential candidates are backtracking as fast as possible from it and there is pretty wide agreement among educators that it has hurt schools. If the federal government can't get it right even when everybody agrees, what evidence is there to lead us to believe that they can get it right in the future? 
Anyway, that would be my question. What would be yours?
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Muslim Fears & Public Schools 
Wednesday, April 9, 2008 at 09:57AM | Justin Bathon 

Funny how our disposition toward the separation of church and state is so dependent on the "church" in question. Today's big story in education law, running as a Drudge top story (the first time I have seen Drudge run an education story at the top that didn't involve shootings), is this article in the Star-Tribune about "Minnesota's Muslim Public School." The school in question is a charter school that does appear to perhaps be tied too closely to the Muslim faith. While the "evidence" relied on for this article is almost totally hearsay (it is a pretty poorly conducted "investigation" written into an article that presents it as fact), I am willing to buy the basic idea that this school may be tied too closely to the Muslim religion. In fact, the ACLU is going to have a look at it. 
Of course ... Christian Charter Schools ... well, I don't even need to say it do I? Anyone else think we are just a tad hypocritical about our devotion to the Doctrine of the Separation of Church and State in this country? It is a doctrine that comes from the Constitution itself and is designed to be used broadly, not selectively. If everyone is so worried about the separation of church and state in public schools, I would like to see the author of the article, Matt Drudge and everyone else pursue violations stemming from the Christian religion with as much vigor as this story seems to be pursued. 
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Devolving Education and Developing Countries 
Tuesday, April 8, 2008 at 03:08PM | Justin Bathon 
As many of you probably know Zimbabwe has been in the news lately for their recent disputed elections. Today we learn it has the possibility to get violent. You may also know that Zimbabwe was one of the most literate countries in Africa at over 90% literacy rates and by all accounts it had a sparkling education system. Anyway, this is all background for a story in today's LA Times about how Zimbabwe's education system is being dismantled as one by one inflation is forcing teachers out of the education system. 
The first to go was the English teacher. Six months later, the commerce
teacher followed. The next year, 2005, the trickle turned into an
exodus. By 2007, the departures from Mufakose 3 High School were like
bricks in a collapsing building: math, science, accounting and many
other teachers, all leaving their careers behind to work as cleaners,
shop assistants, laborers in other countries.
Zimbabwe's education system, once the best in Africa, is being demolished teacher by teacher.
Some of the teachers at Mufakose 3, outside the capital, Harare, called
in sick and were never seen at the school again. Others didn't bother
to call and just disappeared.
"You'd come to school and someone's not there and next thing you
hear, he's gone," said Knox Sonopai, 43, a history teacher at Mufakose
3.
In 2007, 25,000 teachers fled the country, according to the Progressive
Teachers Union of Zimbabwe. In the first two months of this year, 8,000
more disappeared. A staggering 150,000 teaching vacancies can't be
filled. The Education Ministry sends out high school graduates with no
degree or experience to do the job.
...
At Mufakose 3, schoolboy Bernard Tinashe stared straight ahead with
dreamy eyes as he painted a 10-year-old's vision of someone in a white
coat curing the dying and the sick. He recited his hopes and dreams in
a singsong classroom voice, as if learned by rote.
"I-want-to-be-a-doctor-because-I-want-to-give-people-medicine-when-they're-sick.
Sometimes-they-don't-get-medicine-because-in-this-country-there's-no-medicine.
To-learn-is-the-best-thing-in-Zimbabwe-so-that-you-can-be-educated-so-that-you-can-
learn-something-that-you-can-do."



When there aren't enough teachers or there's a strike (a frequent
occurrence these days), children are sent home or spend the day outside
playing.



"School's boring," Bernard said, "because there are no teachers and we
don't learn anything. You just sit and read books but the teachers are
not there. Sometimes we are just sitting on the ground or sitting
waiting for our parents to come and get us and then we'll go home."



He said some of the children were mischievously delighted when classes
were canceled, but not him: "It makes me feel unhappy. I'll never get
to be educated. I'll never get to be a doctor. I'm not learning."
Continue Reading...

The education systems in these developing democracies are often forgotten amidst the stories on bloodshed and political power struggles, but we should remember that while these political games play out in the present, it is the future that is lost.  
Kudos to the LA Times for pay attention and running the story. 
Also today, NPR interviews Lisa Jackson who as a documentary which begins tonight on HBO (10 est) on the extensive rape and harassment of women in the Conflict in the Congo. Here is the trailer:
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Mathew's Education Blog List 
Monday, April 7, 2008 at 11:02PM | Justin Bathon 
Those new to the blogosphere can often be overwhelmed by the immensity of it. It is huge. Like, really huge. Technorati is currently tracking 112.8 million blogs. It is the same with education. There are a lot of education blogs. I have been blogging for three or four years now and I have probably only seen like a 1/10 of the education blogosphere.
Anyway, what is quickly becoming one of the gold standards for education blogs lists is Jay Mathews annual list at the Washington Post. Jay is one of, if not the, top reporter in education so his seal of approval is no small thing. I looked over his list and I agree with him that most of the blogs on his list are the most influential in education. I especially liked Jay's inclusion of Teaching in the 408, which is probably my favorite teacher blog. I think Jay's list is a little heavy in education policy blogs (which frequently present much of the same material) and as he continues to compile it I expect he will start to see more of the educational blogs that are actually written by educators, but for now it is a good place to start for those new to the educational blogosphere. 
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The Redding Strip Search Case Continues to Get Attention 
Monday, April 7, 2008 at 10:17AM | Justin Bathon 
If you have read the blog for a while, you know I took a personal interest in the Redding v. Stafford case a long time ago when Savannah Redding posted a comment to the blog to thank me for my interpretation of the case, in which I sided with the student that a strip search for Ibuprofen was unreasonable. (See my first post and a later post). Well, this case has been gaining national momentum of late, and rightfully so. Here is the latest clip from MSNBC which interviews Savannah and has a little analysis (although the analysis is pretty weak - MSNBC, next time you need some analysis, call me, I can point you in the right direction - Jackie Stefkovich at Penn State, for instance, would have been much better). 
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Friday Snippets: 4/4/08 - It's Always Something with Illinois 
Friday, April 4, 2008 at 02:34PM | Justin Bathon 
Here is another week's worth:

Arizona hits a snag on opting out of NCLB, but their efforts are not over yet. 

The California homeschooling decision is still generating backlash and New Hampshire homeschoolers are also upset over a bill that require them to submit curriculum plans before they withdraw their children. 

Nebraska governor signs changes to school funding formula into law, which prompts some school districts to drop their funding lawsuit against the state. Also, Nebraska school bus seatbelt bill failed. 

Illinois is a mess again (I could do snippets just on Illinois stories each week). Here is this weeks top 10. 1) Gov. did end run through school to give money to a church. 2) Failed. 3) And doesn't want to talk about it.  4) Tony Resko (of Obama fame) implicates the Gov. in a Teacher's Pension System fraud. Also, 5) the legislature looks to remove some of Gov. power over education 6) and also sides with media against the high school athletic association over pictures of athletes. 7) the mayor of Chicago threatens the legislature with property tax hikes. as 8) the state board of education cuts another 25 million from the budget. 9) the Juvenile justice system can't find enough teachers.
10) Meanwhile the Washington Post reports that violence is out of
control in Chicago, with 20 students in CPS already dead this year as a
result of youth violence. 7 in March alone. 

Louisiana is looking to do more and deeper background checks on teachers. (Minnesota wants to background check all coaches). Louisiana Superintendents are also upset about Legislators trying to force discipline rules on them. 

The Michigan High School Athletic Association has been found discriminatory against girls.

Negotiations continue over Kentucky's anti-bullying bill. 

There might be support for Vouchers in Maryland. 


And in the Ed. Law Blogosphere this Week:

Scott McLeod (of Dangerously Irrelevant fame) passes along word of a ruling in Wisconsin which released the email files
of 5 teachers (including personal e-mails - student identifying
information removed) into the public domain. (Use proprietary email
systems for personal stuff folks, I like g-mail). 
Scott also passes along word of a new education news site that seems to
focus on bad behavior in schools, whether from teachers or students. Detentionslip.org.  

Jim Gerl continues his series on IDEA Procedural Safeguards.

Mark Walsh has the the Supremes declining cert.
to a case where a student text messaged a friend with an icon shooting
bullets at a head and the words "Kill Mr. VanderMolen," his teacher. But he also has a lot on the Supreme's accepting cert. in a teacher's union dues collection case. 

Mitchell Rubenstein has more Garcetti fallout. This time a teacher complained that unqualified people were hired for positions within a school. Ruling = Not protected. 

The latest Integration Report is out and has more about SES based diversity plans. 

Jon Becker finds a school district blocking Google Docs (wow). 

Jim Ryan, the law and education guy at the University of Virginia Law School, posts a Fixing NCLB article at Slate. And the Ed. Blogosphere busts his chops: Quick and the Ed; D-Ed Reckoning; Tim Stahmer
(For my part, I disagree with his first sentence. Education can't be
"fixed" with 1 law or tinkering with NCLB. That is the kind of surface
level thinking that produces laws like NCLB in the first place. But,
Jim is doing good work in education law otherwise, so I am going to give him a pass and chalk it up to Slate's request for a surface level article). 

Kevin Carey (Quick and the Ed) also makes a good case that Law Schools should not complain about the U.S. News Rankings (see the ABA Journal article).
Law schools do, after all, rank their students (what horrid memories,
but I will never forget my law school ranking ... I was ranked ____ -
are you crazy, I am not sharing). 

Michele McNeil finds the AFT running radio ads for Sen. Clinton that don't even mention education. This is the kind of spending that makes unions a hard sell to new teachers. Michele also has a great post on Sen. McCain's education. 


And for your Friday Fun: Improv Everywhere - Mobile Desktop
Also watch (1) Frozen Grand Central and (2) Food Court Musical (probably the funniest)
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Nice Religion Test Case 
Thursday, April 3, 2008 at 11:45AM | Justin Bathon 
Mark Walsh at the School Law Blog has tipped us off to a really nice test case for church/state issues. A school in the Dallas area has painted "In God We Trust" on the wall of a public school gymnasium. Picture. News report (video). The Texas Education Code permits the display of the national motto:
Sec. 1.004. DISPLAY OF NATIONAL MOTTO. A public elementary 
or secondary school or an institution of higher education as 
defined by Section 61.003 may display the United States national 
motto, "In God We Trust," in each classroom, auditorium, and 
cafeteria.

This could make a really nice test case for church/state issues if the parties decide to bring the lawsuit (don't be surprised to see the ACLU or someone else get involved in this). The "In God We Trust" language has been challenged unsuccessfully in the past concerning its usage on money, but those lawsuits did not involve the motto being painted in large letters in a public school. The audaciousness of this example will make it harder for judges to fall back on the "it doesn't really do any harm" position. They would probably be forced into a position of claiming that the national motto is not religious, it is historical, which very well may win the day (although the motto is not as historical as you might think). But, it would be an interesting test case to be sure. My feeling is that we might be hearing a lot more about this case in the future. 
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The Grades Just Disappeared! 
Wednesday, April 2, 2008 at 12:24PM | Justin Bathon 
When I was a kid, I always used to pray for this to happen. I was sort of a B & C type student, with the occasional A or D thrown in there to mix it up. One byproduct, though, of my apathy toward grades was that I would frequently be scolded when report cards came home. Well, there are kids in Evansville, IN right now just like me that have had their prayers answered. Evansville's grading system had a glitch and the grades were lost, meaning no report cards and no scolding for apathetic little boys like me. Good for them. 
But, regular readers of my blog know that I am pretty tech heavy. I like technology and it really makes my world easier and more fun. But, some things I am always going to do on paper. One of those things is keeping a gradebook in hard copy. I have seen way too many blue screens of death to put something as important as my student's grades only in the computer. And, I recommend you do the same. Going to totally paperless systems is a bit too far for me. I wouldn't keep only an electronic record of an important contract such as the deed to my house, so I don't only keep electronic records of my students work either. On important things, just keep the paper copy for a  little while, then when everything passes without incident, you can recycle the paper and feel good about yourself then. 
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April Fools Jokes No Fun For Schools 
Tuesday, April 1, 2008 at 10:02AM | Justin Bathon 
Since Australia is a few hours ahead of us, they have already had time for an April fools joke to go wrong. A student in a suburb of Melbourne called in a bomb threat as an April fools joke, and even though the administration suspected as much, they still had to evacuate the school, call the police and do the whole thing. The administrator says he does not plan to expel the student, however, as he understands it was just a joke gone wrong. 
When I was teaching, April Fools was a day I sort of dreaded. You were on your toes all day because you really didn't know what to expect from them. Luckily, I never had an April Fools joke go horribly wrong. Usually I gullibly fell for some sob story or the other and was embarrassed to the delightment of the kids. 
Any administrators or school personnel want to share their best/worst April fools day experience at their school? 
Photo Source
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Some More Teachers on Tape 
Monday, March 31, 2008 at 11:00PM | Justin Bathon 
Not long ago Scott McLeod put up a provocative post at Dangerously Irrelevant that had a series of YouTube Clips where students took videos of teachers in their classrooms and later posted them to YouTube for the world to see (each of the videos below have thousands of hits). Well, my ed. law course talked about teacher speech inside the classroom tonight, so I wanted to provide the link to Scott's blog and provide a few more. You should check out the 7 Scott has on his blog first, but also here are a few more from different situations doing different things:
Sometimes Teachers Flip Out:

Sometimes Teachers say Bad Things:

Even when teachers know they are on camera sometimes they don't know how to behave:

And Sometimes even good teachers do things they would rather not see on the Internet:

The moral of the story is that in today's world, you just don't know when you are on camera so you shouldn't do things you don't want to see on the Internet later.
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Since Australia is a few hours ahead of us, they have already had time for an April fools joke to go wrong. A student in a suburb of Melbourne called in a bomb threat as an April fools joke, and even though the administration suspected as much, they still had to evacuate the school, call the police and do the whole thing. The administrator says he does not plan to expel the student, however, as he understands it was just a joke gone wrong. 
When I was teaching, April Fools was a day I sort of dreaded. You were on your toes all day because you really didn't know what to expect from them. Luckily, I never had an April Fools joke go horribly wrong. Usually I gullibly fell for some sob story or the other and was embarrassed to the delightment of the kids. 
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Monday
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Some More Teachers on Tape 
Monday, March 31, 2008 at 11:00PM | Justin Bathon 
Not long ago Scott McLeod put up a provocative post at Dangerously Irrelevant that had a series of YouTube Clips where students took videos of teachers in their classrooms and later posted them to YouTube for the world to see (each of the videos below have thousands of hits). Well, my ed. law course talked about teacher speech inside the classroom tonight, so I wanted to provide the link to Scott's blog and provide a few more. You should check out the 7 Scott has on his blog first, but also here are a few more from different situations doing different things:
Sometimes Teachers Flip Out:

Sometimes Teachers say Bad Things:

Even when teachers know they are on camera sometimes they don't know how to behave:

And Sometimes even good teachers do things they would rather not see on the Internet:

The moral of the story is that in today's world, you just don't know when you are on camera so you shouldn't do things you don't want to see on the Internet later.
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Turnitin Copyright Lawsuit Dismissed (Wrongly) 
Monday, March 31, 2008 at 12:09PM | Justin Bathon 
The copyright lawsuit against Turnitin.com has been dismissed. Andy Carving at Learning.Now has a nice analysis. I have a couple problems with this ruling. First, the judge relied heavily on the clickwrap agreement (the "I Agree" checkmark box we all check when using a service) (for the number of times the judge relied on this word "clickwrap" see the visualization of this case below). Those agreements should be given the weight we all attach to them, which is basically zip. On top of that, the students are forced to click it, so there really is no offer and acceptance here so I am not sure considering that a valid contract between parties holds a lot of weight for me. So, I am not real fond of the heavy reliance on that. 
But, more importantly, Turnitin.com (more specifically their owner iParadigm, which is actually owned by the larger Grant Company, LLC - we are not talking about a little non-profit here) is making money off the use of the student's intellectual property. I don't really know how else to view this. When students submit their papers to Turnitin, the paper is archived to build the database (100,000 papers a day according to the case). The database of papers is what makes Turnitin function. It is the collective body of student work that is essential to the operations of Turnitin. Without the database of student work (the student's intellectual property), Turnitin would not exist and certainly would not be making as much money as they are. They are essentially making money off the work of others.  This is the very reason copyright law exists, no? 
The judge in the case let Turnitin off the hook on "fair use" claims. Now, I don't want to get into an extended lecture on how the fair use exception works, but this is not the typical way the "fair use" doctrine is used. Let me just give you the factors Federal law says should be used for determining where fair use is applicable (17 U.S.C. 107):
The purpose and character of the use, including whether such use is of a commercial nature or is for nonprofit educational purposes. 
The nature of the copyrighted work. 
The amount and substantiality of the portion used in relation to the copyrighted work as a whole.
The effect of the use upon the potential market for or value of the copyrighted work.
Now consider the use. Commercial in nature, full-text of student original work. It seems to me that only the 4th factor could be argued to the benefit of Turnitin, but in graduate school where students are encouraged to publish their papers in journals, the article's existence at Turnitin could even get in the way of the student's future use of the work for their own profit. Basically, I just don't see it. At all. At its core this is a commercial entity making profit on the work of others, which is what copyright law is designed to protect against. The court focused on the "transformative" use of the student work by Turnitin saying that "iParadigms, through Turnitin, uses the papers for an entirely different purpose, namely, to prevent plagiarism and protect the students' written works from plagiarism." Umm, did you forget about the purpose of making money? Do you think Turnitin is doing this out of the goodness of their hearts because they want to rid the world of plagiarism? I don't think so. 
Also, I want to point out that the judge used the student speech line of cases to assert that student's rights are not coextensive with the rights of adults. 
Schools have a right to decide how to monitor and address plagiarism in their schools and may employ companies like iParadigms to help do so. As the Supreme Court has recognized in the constitutional context, "the rights of students in public school are not automatically coextensive with the rights of adults in other settings" and the "rights of students must be applied in light of the special characteristics of the school environment." Morse v. Frederick,127 S.Ct. 2618, 2622 (2007) (internal quotations omitted).

So, what are you saying? Student's have fewer defenses against unreasonable contracts being imposed on them? Student's have fewer rights to protect their work against commercial copyright violators? What the heck does that mean because it certainly has some important implications. One implication I drew from this opinion is that students should be assumed to have fewer rights in contract and copyright law. Of course, I would argue that students/children should have MORE protection in contract and copyright law as they are less able to protect themselves. 
Overall, I feel this judge was blinded by plagiarism concerns to actual copyright law, as I feel many in our legal and education system are these days. I can't tell you how many times the judge mentioned plagiarism in the opinion (see visualization, actually for the real number). I don't want to defend plagiarists, and I certainly call it out when I see it in my classes, but the treatment of plagiarism these days reminds me a little of fear-mongering. Plagiarism is not something new and it is not something that is going to steal our children in the middle of the night ... it is just a fancy word for cheating at higher than acceptable levels. Students cheat, adults cheat, politicians cheat, the media cheats, even Shakespeare cheated a little. It happens and we as teachers should discourage it. But, just because we have given cheating a new name, "plagiarism," doesn't mean it should be used to rewrite copyright law in the United States or take away any more student rights, especially concerning their rights in their own protected work. 
Finally, I will leave you with this: Let's just say that instead of archiving and using student work to make a profit, Turnitin.com used Fortune 500 business plans in the same way. Just to check for plagiarism and turn a profit while doing so. Would that case come out the same way? And, just how much plagiarism do you think it would detect? 
Case Visualization:

A.V. v. iParadigms Tag Cloud 
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Saturday
29Mar
Rolling out the Welcome Mat 
Saturday, March 29, 2008 at 10:26PM | Justin Bathon 
The buzz at AERA was over this large, large (seven-story) billboard a block north of Times Square. (The owner's blog post and more pictures here.)
If you can't read it, here is the description:
"Vote for the 
Worst 
unionized 
Teachers 
(who can't be fired). 
[the apple has a bite out of it and a worm coming out of the middle]
Vote at:
 Teachersunionexposed.com" 

Here is a link to the AP story and the union response.
Now, I am not a particularly big fan of continuing to promote this kind of expenditure, especially when you don't know who is REALLY behind the millions that paid for all this, but I do think it is signifigant for a couple of reasons. First, the cost of it. Significant dollars are beginning to amass against teacher's unions, which this billboard in Times Square proves (and if not, check out their full page ads in the NY Times, their commercials, and their interview on Fox News - yes, I see you smiling - had to be Fox didn't it). Second, though, it was clearly posted because AERA was in town. Nothing was mentioned of the sort in the blog post, but if I were going to pick a spot that guaranteed everyone that attended AERA would see it, it would have been that spot because it sat in the middle of all the AERA hotels. So, clearly, someone was trying to make a statement to educational scholars as well as making a statement about how much they can spend. That is both flattering (I don't know the last time I was directly lobbied), but also concerning. Certainly, there is no rule that says you can't lobby the Ivory Tower, but such a direct and forceful effort as this shows a new kind of determination to influence scholars. The lobbyist group behind this certainly knew what it was doing and maximized the effect of this expenditure. The anti-teacher's union effort is clearly becoming more sophisticated if they can hire experienced Washington lobbyists to pull of this kind of stunt. 
--
Special thanks to two lovely, super-talented researchers that I am looking forward to working with on projects in the future. Karen Jackson for pointing it out to us and Maggie Barber for taking the photo (I am sort of jealous of her i-Phone). We'll see what our little investigative team can come up with next year in San Diego. 
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Friday Snippets: 3/21/08 - If the Fed. Gov. breaks a law and no one cares ... does it make a sound? 
Friday, March 28, 2008 at 12:22PM | Justin Bathon 
An abbreviated version of the Snippets this week as I was mostly out of town:

The Arizona House votes to opt out of NCLB. 

The CA Homeschooling case goes up on appeal. 

Michigan anti-bullying bill stalls because of inclusion of anti-bullying protections in model state policy for homosexual students. 

State constitutional issues are hot in NH (finance issue) and in Florida (pushing vouchers). 

The Maine Legislature passed a fairly extensive school consolidation law, but it might be vetoed by the Governor. 



Mark Yudof to UC
is official (for about $600,000 plus perks - kind of makes you want to
consider the administrative track in higher ed. doesn't it).



Kentucky doesn't have a lot of good options for dealing with the budget shortfall (NPR Audio) - Grrrreat (rolling eyes). 



The other side of bullying litigation - private suits against individual bulliers. (ABA Journal)



Congress is giving record earmarks to higher ed. (I got a few things you can earmark for me if any of you Congressmen are interested). 


And around the ed. law blogosphere:

Jim Gerl is soliciting thoughts and experiences on regular ed. teacher inclusion in the IEP team after the IDEA '04 Amendments. 

Karl Romberger has a post on the new proposed FERPA regulations. 

Mark also has a story up on the Supreme's grant of cert. to Pearson v. Callahan, a case on qualified immunity.



David Hoff's close reading finds that Condi is working for George W. because of NCLB.



Pamela Parker at Texas Teacher Law has some advice for teachers when there are overactive parents.


Mitchell Rubinstein has thoughts on the new anti-bullying workplace laws being proposed in some states, as well as thoughts on the new law school rankings (1) (2) (3)
(Mitchell thinks law students should look at additional factors -
personally, I think they shouldn't look at the rankings at all but
instead look at the data for themselves in the ABA-LSAC Guide to Approved Law Schools).  



Kevin Carey at The Quick and the Ed. makes a great point which I agree with: Technically, the Department of Ed. is breaking the law with the new 10 state pilot program. But, lucky for them, no one complains. 



Alexander Russo, who was also at AERA, makes the point that the media are just not digesting education research and rightly says that both sides, the journalists and the researchers, need to do better and that blogs can play an important role
in the improvement of this relationship. (Perhaps I will try to
integrate more summaries of ed. law scholarly research into the blog in
the future). 

I met John Becker from Ed. Insanity ... finally ... he an I sat in on a cool session on cyberbullying, which we both offered comments on, after which he saw cool people & NORM from Cheers (I am jealous, I didn't get to meet anyone famous, well, except Jon Becker). 



And in tribute to my week in NY: New York, New York. 
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Thursday
27Mar
Liveblogging AERA: Law and Education SIG Secretary/Treasurer 
Thursday, March 27, 2008 at 05:43PM | Justin Bathon 
I have never exactly been that great with money. It is not a
coincidence that I married an accountant. But, for some reason, the Law and Education SIG of AERA has entrusted the money to me … starting … well,
yesterday. It is a great honor and I am looking forward to filling the
position. 
Couple of notes from the AERA Law and Ed. Sig Meeting,
however. First, we did not give out an Emerging Scholar Award this year to the
best graduate student proposal. That is a shame. I won the award last year and
Joseph Oluwole, now at Montclair State, won the award the year before that. It is not only a nice
resume boost, but it is also a bit of cash and the appreciation and
acknowledgement from your future peers. I am really disappointed we were not
able to bestow that award on anyone this year and I hope that does not happen
again, ever! So, all you graduate students out there interested in legal issues
in education, please submit next year and put some time into your proposal.
Next year the award is going up to $300, and, as treasurer, I would really like
to write that check with your name on it.  
Next, there was some concern about proposal quality. While I
am not an expert, I can tell you that proposals for AERA presentations are
expected to be of the highest quality. Of all the conferences I present at, when
I propose to AERA I take the most time in writing the proposal. When submitting
to the law SIG, it is expected that your proposal will have footnotes in proper
Bluebook format (or APA), will have already completed at least some of the
literature review and may even report some preliminary results of the analysis.
Simply submitting an idea with no references and no literature to back it up is
not sufficient for AERA purposes.
I will write more about what we might do online in another
post at a later date, but there is a lot of potential development in this area. 
Last, just a shameless plug for the AERA Law and Education
SIG. The SIG currently has 156 active members. Not so many years ago it had
only 30-ish. It is in a period of rapid growth and most of the law people that
are getting professorship jobs around the country right now are members. Just
this year, the SIG placed at least 3 of its young members into Assistant
Professor positions at very nice universities (including me). The Law SIG is
the entity that is producing the future scholars of educational law, probably
more than any other entity. If you are already a member of AERA, the dues are a
grand total of … wait for it … $5. Yep, that is all it costs to be a member of
the Law and Education SIG. So join. Come to the SIG meeting. Submit a proposal.
We are a really, REALLY welcoming group and a great group for young professors
to get started with. Even if you are currently a professor teaching educational
law, you should think about joining. For my money … the most cutting edge
scholarship in educational law right now is being produced by Law and Education
SIG members and I am proud to call myself a member and assume a leadership position in the SIG. 
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Thursday
27Mar
Liveblogging AERA: Educational Evidence 
Thursday, March 27, 2008 at 02:21PM | Justin Bathon 
Went to an interesting presentation yesterday morning by Arthur Recesso
that examined the types of evidence used to make educational decisions about
teachers. He used the law as a backdrop for talking about evidence and even
referenced the Federal Rules of Evidence. It was a fun presentation and got me
thinking about evidence and education. Is there a [Your State Here] Rules of
Educational Evidence? Should there be? When school administrators make
decisions about teachers based on hearsay evidence (perhaps even hearsay
evidence from kids) should that be enough to take negative employment actions? Do
we ever talk about making judgments about evidence in any of our ed. leader
prep. classes? 
On top of that, the thing that we need to think more about
is the system of ensuring the validity of evidence used to make decisions in
schools. In law, the adversarial nature of all proceedings is (at least theoretically)
the thing we use to ensure validity in evidence used to make legal decisions.
Presumably, if some evidence is not valid, the opposing party, using the Federal Rules of Evidence, will point that out which will either eliminate that
evidence or at least devalue it. Is there a corresponding mechanism in
education? What’s there to ensure validity in evidence used to make educational
decisions? The knowledge and goodwill of the administrator? There are
adversarial remedies (think union grievance), but this typically occurs after a
decision has been made at which point irreparable damage may have already been done.
Anyway, some fun evidentiary issues in education to
consider. 
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Liveblogging AERA: Reigning in the Confusion over Parents Involved in Community Schools 
Thursday, March 27, 2008 at 12:03PM | Justin Bathon 
Earlier this week I posted on the developing confusion among some scholars concerning the decision in Parents Involved in Community Schools
(apparently we are going to call it PICS, but with only 1 i, even though the
real groups calls itself piics, as in piics.org). Well, that was before I hit
the legal presentations, where there may be frustration, but there is more
clarity. Perhaps it is just the more short term minded nature of the legal
scholars who are typically concerned with the “here and now” and not the “might
be someday,” but the legal scholars that presented on PICS had more clarity as
to where the disputes now turn … to classifications that implicate race, but
may not be race itself. These scholars found clear evidence in Justice Kennedy’s opinion that if schools can come up with measures that are not race, but
achieve the same goal, the courts will give deference to the schools.
I can see multiple factors being employed to get as close to
race-based admissions decisions without specifically saying “White,” “Black,” “Latino”
… you get the picture. All of these factors, even in combination may achieve
exactly the same purpose but would be provided deference (and approved) because
of the schools’ effort to avoid the 14th Amendment and the Civil
Rights acts altogether. Even if these have a disparate impact against Whites,
such policies will probably be upheld. 
So, the race is on to find a multitude of factors that move
the same children into the same places as before, only using a combination of
other factors. The litigation will now turn to just how close can we get to
race without actually touching it. Obviously SES is everyone’s first thought,
but what about parental education level? What about privileging some locations
within districts as an “economic incentive?”  And on and on. It is going to force us to
figure out what exactly makes the minority experience unique in America and
then privileging every one of those unique factors in combination to
essentially use race as an admissions characteristic without actually using it.
That is the current challenge laid out for legal scholars. Should be fun. 
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Tuesday
25Mar
Liveblogging AERA: Law Oriented Assistant Professor Position 
Tuesday, March 25, 2008 at 02:21PM | Justin Bathon 
Wanted to pass along a law oriented Assistant Professor position at George Washington University that their chair, Virginia Roach, passed along to me. I am a big fan of Dr. Roach and her work which is closely tied to educational policy, and to have her as the chair of your department would be a great starting place for a young legal researcher. Also, you would be in D.C., so you would get a lot of opportunities to involve yourself in federal happenings and perhaps even sit in on oral argument at the Supreme Court from time to time. Anyway, this is a great job for any of you young educational law scholars out there and I encourage all of you to apply. 
I am going to try to keep up with the educational law faculty openings as much as I can and post them here, so if there are any educational law faculty openings you want to advertise, either in education or in law, please feel free to contact me and let me know. Not only will I post them to the blog, but I know a lot of young educational law scholars and I will perhaps be able to point someone in the right direction. I will also advertise other educational law oriented positions if asked, but remember there is already a job board for school law attorneys at the NSBA, Council of School Attorneys. 
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Liveblogging AERA: Questioning Brown? 
Tuesday, March 25, 2008 at 12:52PM | Justin Bathon 
Back to liveblogging. Just got out of a very interesting session on the fallout of Parents Involved in Community Schools (PIICS). I found it really interesting that the presentations were not devoted as much as to what PICS got wrong, as they were to why Brown was wrong for allowing the space for PIICS to come about. Some of the researchers claimed that Brown provided the space for these types of rulings and that PICS was only the natural result of the opinion in Brown which proclaimed a color-blind type society. Dr. Gloria Ladson-Billings seems to think that it was only a matter of time before the courts turned against affirmative action and desegregation type policies and that when they did it would be the color-blind language in Brown that would provide the impetus. In fact, scholars pointed out the language in Justice Roberts majority opinion where he relied heavily on the reasoning in Brown, a fact which Justice Breyer in dissent took umbrage to. Dr. Ladson-Billings's conclusion is that the Court (all courts) are no longer the friend of the Black & minority communities and that they instead need to turn their focus toward the legislatures. Anyway, I find it interesting that while the research community is largely upset with the ruling in PIICS, they seem to be directing their anger at earlier decisions, including Brown, which is frequently held up as sacred. Overall, there seems to be a lot of confusion in some scholarly circles as to where to turn next, with some pushing a continuing focus on school outcomes, some pushing a continuing focus on school imputs (school finance), some pushing for moves toward the legislature ... I just feel the rapid conservative turn of the Court following Justice O'Conner's departure has really left the scholarly community in a state of confusion and frustration. 
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24Mar
Liveblogging AERA: Initial Thoughts 
Monday, March 24, 2008 at 01:18PM | Justin Bathon 
Well, I am at AERA and I have checked in. There was a 40 min. wait to check in, so that was not the best. The hotels are not really close to one another and the hotel we are staying at is about 3 subway stops away. I think there are 4-5 hotels AERA is using this time and the 2 main ones are about 8 blocks apart. Not that far, but not close either. Also, one other criticism, the hotels do not have a lot of space for lounging and passing a little time, which is a necessary component at these conferences. 
Times Square is nice. Got myself a little NY Pizza for lunch. CBS has free Internet access at Times Square, so that is helpful for liveblogging. I overheard some AERA members here in the lounge talking about going to the Law SIG presentation this afternoon on discriminations issues. It always amazes me how attractive the legal presentations are at conferences like these. Educators and educational researchers really are interested in the legal presentations and they always get a great turnout. Now, if we only had more members of the AERA Law and Education SIG to give presentations. Our problem is not getting outside people to attend sessions, it is having enough people to give sessions for people to attend. The supply of educational law information at conferences like these is far outstripped by the demand. 
Anyway, those are my initial thoughts. Check back later after I have given my 4pm presentation on faculty in educational leadership preparation programs. 
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Upset with Schools? Run for Governor! 
Sunday, March 23, 2008 at 03:52PM | Justin Bathon 
I always like these stories. Two teachers in Montana have filed papers to run for Governor and Lt. Governor. Here is their campaign website. The candidate for Governor, Don Progreba, runs an educational blog at Intelligent Discontent and publishes under the name Pogie (this should help is Technorati rating if nothing else).
Now, I am not too familiar with Montana Democratic politics (I would make some remark here about the nonexistent Democratic party in Montana, but that is simply not the case anymore with a sitting Democratic governor and two Democratic Senators) so I don't know their chance of success, but from the stories out there on it, their chances of victory in the Democratic primary seem pretty small as they are facing off against the sitting Democratic governor, who is seeking reelection.  But, even with slim chances, there is something to be said for the pulpit that a campaign can generate. Not only can these guys shed some light on educational issues they think are important, but they can force their rivals to also speak about education. In fact, that seems to be the main purpose:
Pogreba and Neiffer, who teach at Helena High School and Capital High
School respectively, have said they are running to ensure a substantive
discussion takes place in the Democratic Party about education.

They are not, after all, taking off from their educational careers. Their campaign website says this:
Remember, we cannot answer e-mails or work on any campaign issues
between 8 a.m.-4:30 p.m. most weekdays. We will return your call or
e-mail as soon as possible, though.

But, just by running, they can make education a central issue in this campaign. Even if they lose to the sitting Democratic governor in the primary, their run will force the Governor to generate educational talking points, talking points which are likely to carry over into the general and even into his 2nd term. This has real value. There may be no better way for educators (who don't have a lot of money or influence) to catch the ear of a governor than to challenge that governor in a primary. No matter how slim these teachers' chances are, the current Schweitzer administration is going to listen to what they have to say - and listen closely.
So, bravo Mr. Don Pogreba and Mr. Jason Neiffer and best wishes (and have fun). You may not win, but you are going to help the schools in your state either way ... and who knows ... you just never know when a scandal is going to hit ... I think a couple other sitting (well used to be sitting) Democratic governors can testify to that. 
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Friday Snippets: 3/21/08 - Tough Week for Teachers 
Friday, March 21, 2008 at 09:43AM | Justin Bathon 
Here are your Friday Snippets for another week:
A teacher forced a Florida boy to go in a lunchbox ... in the back of the room ... with everyone watching. (shaking head)
Teachers also ... please don't bite students. 
Or wake students up that are sleeping in class with loud noises. (Quizlaw doesn't buy it). 
Or throw punches at each other in front of students (not the best week for teachers!). 



Or call a student a terrorist. 




States may be given a little more leeway when it comes to sanctions for schools that don't meet AYP (read my policy brief of NCLB Sanctions here). 
Dr. Spellings is asking us all to give NCLB another chance as some provisions are eased. 
Also, the Department of Education is accused of partisan photo-ops such as in Minnesota where they stopped to take pictures with Norm Coleman, who has a significant and expensive fight with Al Franken coming up for U.S. Senate. (Not to fear, Al Franken was on Letterman this week ... and talked NCLB policy). 
Fingerprint scanning in schools? Stateline has a great analysis and shows how it works. Also, a concerned parent that is keeping an eye on it. 
Illinois' controversial moment of silence law is going to the courts and a judge basically allowed everyone in the state to join in as a party in what is now a class-action suit. 
Illinois and the Fed. seemed to have agreed on testing plan for children of immigrants ... but that doesn't mean folks are happy about it. 
Some in NY are trying to preempt test score based employment decisions (merit pay). 
Michigan's Affirmative Action ban was found to be constitutional. 
A new front is opening in the Utah voucher battle (more). 
Following up from last week ... Gov. Crist in Florida opposes the Baggy Pants Bill. 
ABC News has a story (video) saying the more sex ed ... the fewer teen pregnancies. 
Also ABC has a look back
(video) at news reports on school busing limitations during the Nixon
Administration. (we have come so far in some ways ... and in others are
still fighting the same battles).



And, finally, you can't hit on the highlights of this week without mentioning Barack Obama's speech, A More Perfect Union
(video, check out the number of hits!), which talked a good deal about
education and race and inequality. I don't mind saying that I was
highly impressed with this speech. It is nice to talk about it again
... in public ... without blame ... without fear ... without barriers.
It was one of those things that when you watch it and you know the
context ... you can just feel America changing. We are going to talk
about race differently after this week, which is nice. 
Around the Ed. Law Blogosphere ... 
Mark Walsh has some on the recent Supreme Court cases and finds that the 6th Circuit is considering rehearing the Pontiac v. Spellings case en banc, which the NEA opposes (no kidding). 
Karl Romberger at Fox Rothschild has great primer on religious exemptions and the ADA. 
Mitchell Rubenstein and Jim Gerl got into a mini debate about rural special education and Jim follows up with 2 additional posts to make his case: Yes it is different - Yes I am really not kidding here people it is different. (These conversations are why I love the ed. law blogosphere). 

Mitchell also has an interesting post on a 2nd Grade boy going to school as a girl and the school accommodating her(him?) (Second Grade? Really?).
And a somewhat technical difference between privilege and immunity in a superintendent giving out a reference. 



And a posting linking to several school law resources
(basically NSBA and a couple primary source links -- god the online
educational law infrastructure is horrid  -- look for an upcoming
report on this from myself and a colleague). 



Higher Ed Law Prof Blog found one of our own Mark Yudof is the top candidate to take over the Presidency of the University of California system. (Good luck Mark). 



David Hoff has an interesting post on Randi Weingarten's, the UFT president, new accountability proposal which relies on additional factors (is this caving a little on the part of the union?)
David also thinks we may be moving to fundamental changes in federal K-12 policy, instead of just tweaking NCLB. 





And, for your weekly time waster ... I give you Google Sky - The Universe on your Laptop (its pretty cool, but um, well, it might just be too big for even Google). 
That is, if you are not already consumed with watching the NCAA tournament on your computer, as Jonathan Becker is. 
Google Document Link: Friday Snippets 3/21/2008
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Wednesday
19Mar
AERA Law and Education SIG - 2008 Presentations 
Wednesday, March 19, 2008 at 10:35PM | Justin Bathon 
Next week, I will be in New York for AERA, the largest educational research conference in the world. It is a yearly pilgrimage for educational scholars ... however undesirable (it is really too big for my tastes and is always in the largest and costliest cities). Anyway, for those of you going, below are the Law and Education Special Interest Group presentations. For those of you not going, you can get a sense of what is important or hot in educational law by what gets presented at these conferences. 
	##
	Title
	Action

	1. 
	Academic Decisions and the Law: Where Has the First Amendment Taken Higher Education?
	 
	Session type: Symposium

	 
		Time: Tue, Mar 25 - 4:05pm - 5:35pm
	Place: Hilton New York, Holland Suite, 4th Floor




	 
	Descriptors: Law/Legal, Policy, Higher Education

	 
	Audio Taping: Yes



	view

	2. 
	Law and Modernity: Current and Emerging Dilemmas
	 
	Session type: Paper Session

	 
		Time: Mon, Mar 24 - 4:05pm - 5:35pm
	Place: Hilton New York, Green Room, 4th Floor




	 
	Audio Taping: No



	view

	3. 
	Legal, Policy, and Practical Challenges to Providing Education Quality
	 
	Session type: Paper Discussion (formerly known as Roundtables)

	 
		Time: Tue, Mar 25 - 2:15pm - 2:55pm
	Place: Hilton New York, Trianon Ballroom/Petit Trianon, 3rd floor




	 
	Audio Taping: No



	view

	4. 
	SIG - Law and Education SIG Business Meeting/Symposium on Legal Literacy
	 
	Session type: Business Meeting

	 
		Time: Tue, Mar 25 - 6:15pm - 8:15pm
	Place: New York Marriott Marquis Times Square, Lyceum Complex, Booth/Edison Rooms, 5th Floor




	 
	Audio Taping: No



	view

	5. 
	The Legal Complexity of Race-Based Policy and Students' Rights
	 
	Session type: Paper Discussion (formerly known as Roundtables)

	 
		Time: Wed, Mar 26 - 3:05pm - 3:45pm
	Place: Hilton New York, Trianon Ballroom/Petit Trianon, 3rd floor




	 
	Audio Taping: No



	view

	6. 
	The Reach of Law Into Cyberspace: Implications for Administrative Discretion, Safety, and Student Civil Liberties
	 
	Session type: Paper Session

	 
		Time: Wed, Mar 26 - 10:35am - 12:05pm
	Place: Hilton New York, Concourse F, Concourse Level




	 
	Audio Taping: No



	view

	7. 
	Where Do We Go From Here? Analysis of the 2007 Supreme Court Rulings
	 
	Session type: Symposium

	 
		Time: Thu, Mar 27 - 8:15am - 10:15am
	Place: Hilton New York, Nassau Suite A, 2nd Floor




	 
	Descriptors: Desegregation, Diversity, Law/Legal

	 
	Audio Taping: Yes



	view


I will be blogging as much as possible, but it might be a little lighter next week depending on Internet Access. I am doing a lot with the Learning and Teaching in Educational Leadership SIG, so I am not sure if I will be able to catch all the Law and Education SIG presentations, but I will liveblog as many as I can. It will be my first time in New York, so I am sort of looking forward to it and sort of apprehensive. I do hope that I get to ride in the Cash Cab. 
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19Mar
Unconstitutionally Low Graduation Rates? 
Wednesday, March 19, 2008 at 12:45PM | Justin Bathon 
Here is a new tact. The ACLU is suing a Florida School District for unconstitutionally low graduation rates (Press Release). The ACLU claims that the low graduation rates, especially given their racial breakdown, violate the high quality provision of the Florida Constitution. As you can see, the Florida Constitution is does not equivocate on the term "high quality."
The education of children is a fundamental value of the people of the
State of Florida. It is, therefore, a paramount duty of the state to
make adequate provision for the education of all children residing
within its borders. Adequate provision shall be made by law for a
uniform, efficient, safe, secure, and high quality system of free
public schools that allows students to obtain a high quality education
and for the establishment, maintenance, and operation of institutions
of higher learning and other public education programs that the needs
of the people may require. To assure that children attending public
schools obtain a high quality education, the legislature shall make
adequate provision to ensure that ...

Frankly, I like this lawsuit. It is very creative. It challenges Florida's public schools to live up to their mandate. The Constitution demands high quality and it is hard to argue that failing to graduate 1/2 of your students from high school is high quality. Now, the likelihood of a Florida judge interpreting "high quality" to mean everyone graduates is pretty slim. It is just a vague enough term to not really mean anything legally (which I am sure is why they used it in the first place). But, it is a good idea nonetheless and it may even force some schools to get even more serious about improving their graduation rate. 
Hat tip: ABA Journal
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17Mar
The California Crunch 
Monday, March 17, 2008 at 12:48PM | Justin Bathon 
[image: http://images.quickblogcast.com/6502-6338/Calif.gif]In case you haven't heard, there is a major budget crunch going on in California this year. Gov. Schwarzenegger has asked for a 4.4 billion dollar reduction in education spending. This is hitting schools hard, causing uncertainty and layoffs, which has left young teachers scrambling searching for new jobs in a tight market. 
The San Diego Unified School District, the second-largest in the state,
has sent pink slips to roughly one in 10 of its certificated base. More
than 900 employees – mostly teachers hired after September 2002 – face
unemployment. Source.
And Statewide ...
More than 10,100 teachers will
see pink slips in their mailboxes over the next few days as districts
up and down California meet a Saturday deadline to warn staff of
anticipated layoffs due to the state's budget crisis. Source. 

The proposed cuts have already caused some to hit the streets and march in protest. Meanwhile, the Gov. has also backed a new report that calls
for teacher incentive pay, universal preschool, and a governor
controlled Department of Education - all of which costs an additional
10.5 billion in new programs. The union, of course, hates the merit pay plan. And Democrats in the state are gearing up for a battle. Democrats have proposed a tax increase and are planning a statewide campaign to gain public support for additional funding for schools. Finally, the Governor has a new budget proposal where money would be saved in good times so that less fluxuation would occur in bad times. 
These education budget cuts almost seemed to be designed to show just how bad fluxuations can be ... thus lending ideological support to his new budget proposal. But, the real affect of these political games on teachers and schools is devastating. Not only are schools facing budget uncertainty, but teachers are not just going to stand by while the politics works itself out. Teachers will probably flock to other states seeking employment and California, who has already faced teacher shortages, is only going to exacerbate the problem. Not only is this going to harm lots of lives of individual teachers and students, but the loss of young teachers statewide is also going to be really harmful.   
Anyway, keep an eye on California in the next few months. It is going to get worse before it gets better and the fight will probably intensify over the summer. It is going to be a real rollercoaster ride for our educator friends in California. 
UPDATE: And the California Senate Democrats have posted a series of YouTubes of a recent event protesting the budget cuts. 
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14Mar
Friday Snippets: 3/14/08 - Drug Testing and Deer Urine 
Friday, March 14, 2008 at 12:33PM | Justin Bathon 
Here are the Friday Snippets for March 14 - 2008: 
The outrage against the California ruling against Homeschoolers begins ... and continues .. (this is not going away any time soon folks) ... and the California Department of Education reassures them nothing is going to change. 
Kentucky is moving forward on anti-bullying legislation. (See my video on Indiana's Anti-Bulling Policy at Edjurist Media) 
According to this article, a 1/4 of all foundation spending goes to education. (Really?) 
Ahh ... parent-teacher conferences ... I remember them ... fondly? (One of my least favorite things about teaching. The format is all wrong.)
Apparently putting deer urine in air vents makes students sick (yes I am one of those that has intentionally put deer urine on myself in the past, it is accepted behavior in some parts of the country, believe it or not).
The election is filtering into high schools. 
Some Florida State Senators are tired of kids wearing baggy pants. 
Illinois likes charters in Chicago and wants more ... at the expense of "downstate" (as a native Southern Illinoisan, that is the most insulting term).
A Judge in New Orleans hears a controversial desegregation case.    
Strickland and Zelman go at it in Ohio. 
Texas considers second chance ... vouchers? 
And ... George Carlin riffs on Education in this video (and pensions and power and ... well, its George Carlin) (warning - explicit). 
 
And in the Ed. Law Blogosphere:
First, Mark Walsh has the scoop on the big news out of Washington State where the Supreme Court has ruled against random drug testing of student athletes ... something the U.S. Supreme Court has allowed. 
And Mark has also been doing a great job following Louisville's reconstituted racial diversity plan, which won a legal challenge this week. 
Jim Castagnera at the Higher Ed Law Prof Blog has a series on Harassment and Hazing. #1, #2, #3, #4 
The Butt-Artist case has settled, Jonathan Becker reports at the Gate. 
Jon also has a cool look at the digital horse race between states. 
You thought national standards were bad, well David Hoff reports that some folks are murmuring about International Standards. (and see AfterEd News second story on the issue). 
Mitchell Rubinstein criticizes another IDEA ruling
that fails to award money damages to the special education students and
parents ... even when the school openly admits they are wrong. 
Michelle McNeil reports that Sen. McCain may finally be getting a little more help on education - which he desperately needs (check out his autism statements at Education Election.) 
And
finally ... sorry ... I am going to waste a lot of your time here, but
I was excited about it ... so ... Full Episodes of the Office (and
other NBC programs) are now available online. Now I will never get the
dissertation done! 

Google Document Link: Friday Snippets 3/14/08
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Thursday
13Mar
The Educational Law YouTube Assignment 
Thursday, March 13, 2008 at 05:10PM | Justin Bathon 
As my regular readers know, I teach educational law courses here at Indiana University (soon I will be moving - check out my hat). But, I take pride in teaching not just educational law but other topics as well that school personnel need to have an idea about. We talk about globalization, curriculum decisions and other cool stuff, but one feature that I have made central to my courses is educational technology. It is something that sort of gets overlooked in most schools of education and especially in most educational leadership programs, so we try to do some ed. tech. stuff in my classes to compensate ... plus, I just think it is fun (yes, I am a geek). 
Anyway, that all lead to me developing, in conjunction with my colleagues here at IU, a YouTube assignment for our pre-service educational law course. We have had great success with it and I get asked frequently about it, so I thought I would post the details up here on the blog. Here is the idea in short - the students use Web 2.0 tools to express their knowledge of educational law. It is not that much different than any other activity (say a skit in class), but it just uses cool tools. The learn a little educational law and a lot of technology and have a lot of fun in the process. That has turned out to be a pretty good combination. 
Now that you are sort of scratching your head about this, let me tell you the options students have. Option 1, do a YouTube video as a group, or, option 2, do an alternative assignment by yourself. Just for now, let me tell you that the alternative assignments (here is the handout we use) involve students doing a podcast, blog entry, wiki entry, or YouTube comment. 
Now, back to the YouTube clip. We tell the students to limit the YouTube to 3-4 min. This is already an extensive project and we don't want to make it much worse. We also award bonus points for the best videos and on the last night of class we talk about future directions and watch the best videos and give small awards (magnet to right using cafepress) to the winners. Anyway, we try to give them plenty of help, including an instructional video on how to do it all (below - if you want to understand this all more, watch the video). The students then submit their videos (most of them don't actually upload to YouTube - it is not required that they do) and we give a small grade for it, which most students do very well on. 
The whole thing seems pretty complicated and daunting, but we have been amazed at the response of the students. We certainly challenged them, but they were more than up to the challenge. The videos and blogs and podcasts have been amazing. Really. Some of it is better than what I could have done. In fact, the thing we value the most perhaps, is that we found a way to reach the students we were not otherwise reaching. Most of the students that do the best, most creative videos are not the A students in the class. It has been a great assignment for us that melds together law, technology, collaboration ... and fun, and I recommend trying it with your classes as well. Challenge the kids (and yourself) ... you'll be amazed at what they can do when they are allowed to show off their 21st Century talents. 
Instructional Video for Project:  
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Thursday
13Mar
Damn those Skittles 
Thursday, March 13, 2008 at 12:03PM | Justin Bathon 
A kid in Connecticut was suspended and stripped of his title of class vice president ... for having a bag of Skittles in school. He has since been cleared (see him talk about it), but I wonder what that superintendent would have done to me ... I pass out skittles in my class, so all of my students would have bags of skittles. 
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11Mar
The Rise of Educational Law Associations in Law Schools 
Tuesday, March 11, 2008 at 07:47PM | Justin Bathon 
I had planned to write a post in response to BoardBuzz's interesting post today about law schools changing their curriculum to be more practitioner oriented and whether that would affect schools (probably not was my conclusion). Also, I wanted to send a thank you to Andrew Paulson for calling school law: "a new and exciting field" (which obviously I agree with and appreciate). But, instead of a extended essay about how lawyers enter educational law later in their careers, I stumbled on something much cooler to post on. 
Check this out. Okay, so I wanted to show how school law is not promoted at law schools, so I cruised around a few of the top law schools to show that they have student organizations for just about everything ... except educational law. Well ... um ... turns out my assumption was wrong. Now, that was not totally an assumption on my part. While in law school at Southern Illinois I researched starting an educational law society, but I didn't find much and it seemed a fruitless endeavor at the time, so I didn't pursue it. Well, only 4-5 short years later, I was shocked to see not just one, but SEVERAL educational law associations at major law schools. Here are a few for instance: Advocates 4 Education (Harvard); Project for Law and Education at Yale; Duke Education Law and Policy Society; Youth and Education Advocates of Stanford; Youth and Education Law Society (Cal); Georgetown Organization for Educational Law; I could go on (and may in a later post). 
How cool is that, right? What a great sign!!!  It really made my evening (which otherwise was devoted to t-tests, so it didn't take much). 
However, as of yet, these groups are still largely unorganized nationally. There is no
central organization behind these efforts that could provide technical
assistance and even dollars to these students and law professors that are breaking new ground. Now that there seems to be a critical mass of educational law entities at law schools, it only makes sense that there should be some national organizational structure to allow these groups to communicate and collaborate. The Education Law Association
should be actively marketing to the leaders of these groups and
assisting them in their organizations. I think that membership in a Law
School-based education law student organization should be enough to grant the
members of that organization free membership in the Education Law
Association. Further, I think the leaders of these groups should have
free admittance to the Education Law Association conference each year
... and given a session and some meeting space so that they can talk and work on the issues they are having. 
Young lawyers in education are a good thing, period. Education does not suffer from too many lawyers, we suffer from too few. I know my administrator and teacher readers are rolling their eyes as they read this, but believe me, a crop of young lawyers would be great for education. It is not that these young people are any more passionate than other young people presently in education, or that they would fight any harder ... it is that they would fight smarter for change (they are trained to change things and resolve problems). Fighting for change in courtrooms, boardrooms, and committee rooms is a lot different than fighting for change in university classrooms. Both are necessary, but right now education really lacks an advocate in many important locations. 
On top of that, instead of mid-career lawyers switching to education (which I would argue accounts for the largest percentage of our school attorneys) young lawyers would be more apt to take leadership roles in educationally based professional organizations, would be more apt to cross boundaries, would be more apt to work with local universities, would be more apt to do professional development ... there is a whole range of positive effects that a younger generation of lawyers may have on education. Not that our present crop of school attorneys are bad, not by any means. It is just their priorities are pretty set by the time they approach partner status in law firms and those priorities might not include some of these additional activities that could really benefit education. 
Anyway, to close what turned out to be a rather lengthy and fun post, yes education law is a "new and exciting field" but we still have a long, long way to go before we develop a consistent crop of young lawyers. However, we are making exciting progress. And the best part is that it is grassroots progress. Law students are seeing a need and answering the call. Sort of warms my heart. 
NSBA's Council of School Attorney's: Is a Career in School Law Right for You. 
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The Integration Report at the Civil Rights Project 
Tuesday, March 11, 2008 at 09:51AM | Justin Bathon 
By far one of the best things going in educational law is the Civil Rights Project, now based at UCLA. They have a new feature I want to pass along called The Integration Report. It is sort of a blog and sort of a newsletter and sort of a journal article all in one nice little, bi-weekly package. In this episode, Genevieve Siegel-Hawley explores the feasibility of using SES as a proxy for race in affirmative action integration policies. She concludes (and uses scholarly research to make her case - very nice) that SES is not a good proxy for race and while it may have benefits it does not directly serve the purpose of racial integration. 
In conclusion, while SES integration may produce academic and social
gains distinct from the documented benefits of racial diversity,
research suggests that income-based student assignment does not
necessarily create or maintain racially integrated schools. In our
ongoing examination of the various plans being developed around the
country, we have highlighted many districts currently in the process of
adopting some measure of SES as part of their revised plans. Using SES
as a basis for student assignment without also considering some measure
of race or ethnicity will not guarantee continued racial integration.

The full (page long or so) article is well worth the read and kudos to the folks at CRP for putting this out - I am looking forward to the next issue. Also, they have an extensive list of news links related to desegregation and diversity issues in the post that may also be worth your time. You can read the Integration Report at their blog site, or RSS it (see my earlier post on the Edjurist Aggregator) or you can subscribe to CRP's mailing list. I subscribe and it is not too intrusive, only an e-mail or two a month. 
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Saturday
08Mar
Edjurist NetVibes Aggregator 
Saturday, March 8, 2008 at 05:43PM | Justin Bathon 
Ever wonder how I do it? How do I have time to read blogs and newspapers across the country everyday? Well, I have help. There are a lot of cool tools on the web that make the process of finding educational law news easier. Today, I will share one of my secrets so that you can use it too. Thanks to a new feature, I have made parts of my NetVibes RSS Aggregator public. Here is the link (it would be easy to bookmark, if you use those):

http://www.netvibes.com/edjurist
That's it. Netvibes.com/edjurist. Once there, you will see there are 4 different tabs available. My general tab, the Educational Law Blogs tab, the State Educational Law Blogs tab, and the Education News tab. 
The cool part of this is that you can also take one or all of my tabs and start your own NetVibes page. Instead of having to input all the educational law RSS feeds into your own aggregator, you can just let me do the work for you and use mine. Then you can personalize it. For instance, in my private aggregator I have links to legal blawgs, education policy blogs, education technology blogs, education leadership blogs, political news feeds, professor blogs ... you get the point. It is a one stop shopping place for all the webpages you regularly visit. I also let widgets inside NetVibes page constantly run searches for me. My aggregator is constantly searching the Net for all the latest postings and news related to various educational law topics. Also, I am running video searches so that if someone posts something related to education law, I might catch it. I also have my aggregator checking my e-mail for me and giving me weather reports. Anyway, you see the point. Web 2.0 is about bringing to Net to you, not about you going out to get what you want from the Net. I have set up my aggregator to bring the Net to me and you can too. But, a good place to get started is with my tabs on educational law. Enjoy.   
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Friday Snippets: 03/07/08 - Douche Bag Soldiers & Jury Duty 
Friday, March 7, 2008 at 11:19AM | Justin Bathon 
Well, we are going to try a new feature here at The Edjurist Accord. I
am beginning to get more than my standard 5-6 stories a week that I
want to post to the blog with commentary, so I have decided to put
links to all the additional stories I find in one post on Fridays
(something to help you and me pass the time until the weekend). While I
am at it, I will also sum up the week in the Education Law Blogosphere,
in case you missed any of the important stories my fellow bloggers
posted. If you think I missed anything in educational law news or in
the blogosphere, let me and your fellow readers know in the comments
section. 

Snippets:



Martha Neil continues to report on the school lawyer investigation in New York. It has now expanded across the state, to 700+ districts. (Did I call that or what? I told you to be worried about that one. Next thing, look for it to expand to other states). 



A settlement allows Bible Classes (or Classes on the Bible) to continue as a public high school elective in Odessa, Texas. 
U.S. News has an inside look at Teach for America.



A New York Charter School wants to pay teachers $125,000/year (where do I sign?).



Some (ridiculous) schools have separate lines for the free and reduced lunch kids, so some kids are going hungry rather than face the stigma. 



Chief Justice Roberts visited a high school in Bethesda, Maryland
(where he lives) to teach about the Supreme Court (hope someone got
that on tape - would be great to use across the country and in my own
classes). 



Chicago and the Feds had a bit of a spat (what else is new) over testing bilingual students in their native language. Feds win - State Caves. 



The L.A. Times (quickly becoming one of my favorite newspapers) has a story on the new tactics schools are using to combat bullying. 



The Washington State High School Mock Trial Competition seems cool. 



ABC News Video on depression in schools and Section 504. (video)




Also around the Ed. Law Blogosphere this week: 


The big story was a story on Internet speech where a student called
members of the administration "douchebags" and was then prohibited from
being class secretary. Mark Walsh has the story. Mitchell H. Rubinstein has the legal analysis. And Mike Tully has the criticism. 
Board Buzz is buzzing over new interest among states to opt out of NCLB. 
Jon Becker At the Schoolhouse Gate found an interesting North of the Border story on expelling a student for forming a Facebook study group. 
Jim Gerl is continuing his examination of procedural due process issues in special education. 
Mark Walsh also has a case that has homeschoolers upset and a bit on loyalty oaths in American Education. 
Michelle Laubin has several Connecticut Legislative Updates: Overview; Asthma Inhalers; Residency Fibs; Military Recruitment Limitations.
And Jim Walsh got called to jury duty for a jaywalking case ... but was upset to be passed over - Sorry Jim.  
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06Mar
School Shooting ... Drills? 
Thursday, March 6, 2008 at 06:03PM | Justin Bathon 
Police in Chicago are recommending that schools start putting their students through school shooting drills. 
Just as they hold fire drills to help prepare students on how to
survive a blaze, schools should schedule regular training exercises on
what to do when a gunman walks into a classroom, one law enforcement
official said Monday.

"We have outgrown the area where fire is the biggest threat to our
students," said Detective Robert Carroll of the Cook County Sheriff's
Department. "You are far less likely as a student to die as a victim of
fire than you are of violence."
Continue Reading ... 
Not sure how I feel about this one. The lawyer in me says that prepping for all scenarios is a good idea, but the teacher in me is thinking this is a really, really bad idea. Isn't there an implicit acknowledgment that we don't trust our students when we start expecting that they will shoot their peers?  It is one thing to prepare for events that we can't control such as fires/tornadoes/earthquakes and even preparing for terrorist attacks from outside individuals, but to expect the students (perhaps we should call them inmates) to seek to murder their own peers? ... wow. Now, I am not naive on this issue. Do teenagers murder other teenagers? Unfortunately, yes. Does it sometimes happen at school, unfortunately, yes. But what kind of message are we sending our students? Are the feelings and psyche of the 99.9% of students that will never be subject to such an attack going to be seriously damaged? Will they be more fearful of coming to school? What are they going to do, seriously, dress a kid up in black and give him a fake gun and let him run around the school? And this is going to happen in all schools across the country? Kindergarteners? I don't think so. 
I have serious questions and reservations about drilling kids for school shootings. From a law enforcement standpoint, I can understand their position that the more prepared students are for such an incident, the more likely some are to survive it. But, there is a reason the police run prisons and not schools. There is still something innocent and safe about schools. Schools are still a place some kids are happy to go. A place they feel protected. I am not sure implicitly telling them their lives are in danger is a particularly good idea. Maybe at some schools with older students in high risk areas, but this is not something I think we need to institute nationally in every school.    
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06Mar
Classrooms, Cel Phones and YouTube 
Thursday, March 6, 2008 at 10:28AM | Justin Bathon 
All you teachers and administrators out there, you must check out a compilation of cel phone videos of classroom disputes between teachers and students that Scott McLeod at Iowa State put together at Dangerously Irrelevant . I would say it is shocking ... but it isn't. I have not only seen these kinds of incidents on YouTube before, but I have also witnessed them myself when I was teaching in high school. 
Scott asks the question: 
Do we want students bringing to public attention these types of
classroom incidents? Should students be punished or applauded for
filming and posting these?

My initial response of course is to protect the school, so my first instinct would be to punish these students. I am sure there are cel phone bans (or at least requirements to turn them off) in most of these schools, so if you want to punish under those rules, if they exist, fine. 
But, to the larger question of should the public be clued into what is going on in our classrooms? Why not? A parent could come into a classroom to observe. The principal should be observing. The classroom is a closed forum, but that does not mean it is a private place. Schools put video cameras into hallways and parking lots on the basis that it is a public place, so they should not be that surprised when the tables are turned on them. If there are bad teachers in classrooms and students legitimately want to expose what they consider to be unfair or overly aggressive practices, then I don't think we should be punishing them for what they consider to be doing the right thing. If there are minor consequences, such as serving a detention or something for having their cel phones on during class, that is fine by me, but I don't think we should be subjecting these students to major consequences. These will be judgment calls on the part of the school administrator, but I do think they should consider that some students who post these classroom incidents think they are doing the right thing my exposing the activities. 
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05Mar
Loving Students' Creativity 
Wednesday, March 5, 2008 at 10:48AM | Justin Bathon 
Sometimes, you just got to hand it to the kids. This is one of those times. A group of 29 students in New Jersey, upset over shortened lunch periods, decided to pay for the their lunch in pennies ... 200 of them ... for a total of 5800 pennies for the 29 lunches. The superintendent initially decided to punish them, but has since changed his mind. On this one, the students just got the better of him, but in a cute and acceptable way. 
That's why I love this job working with schools and students. It is something new everyday. Students will always find new ways the push the envelope, sometimes they will win, sometimes they will lose, but it is always interesting. 
And, sorry, I can't help myself but to post the Seinfeld episode this reminds me of, enjoy:
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04Mar
A Student Bill of Rights? 
Tuesday, March 4, 2008 at 10:52AM | Justin Bathon 
Pete Reilly at Ed. Tech. Journeys has an interesting post on a students bill of rights he ran across in the UK (also check out today's post on the budget and deficit). The UK bill of rights flier contained the basics and was predicated on the UN Convention on the Rights of the Child. The flier caused him to wonder, however, what a student's bill of rights would look like in the U.S.:
We have a Patients’ Bill of Rights, a Consumers’ Bill
of Rights, and an Airline Travelers’ Bill of Rights; but who speaks for
our students? For those of us that advocate K-12 public school
transformation, isn’t a Bill of Rights an important step?

So, what would you include in a Student’s Bill of Rights?
He had some interesting responses, but the content concerns me less than the idea. This idea, of having a U.S. Student's Bill of Rights, really strikes me as a good one. Let's put aside the content debate for a minute and assume all the Bill of Rights would do is reiterate the existing constitutional provisions as applied to education. So, a right to free speech, a right not to be searched unreasonably, a right not to be discriminated against without a compelling justification, a right to due process ... the basics. This would still be a great statement for the incoming president to make in his first 100 days in office. Why is it important, you might ask, if all the student's bill of rights did was reiterate existing rights? Well, let me remind you of Justice Thomas' concurrence in Morse v. Frederick. Let me just give you some of his exact words: 

MORSE v. FREDERICK via kwout
And...

MORSE v. FREDERICK via kwout

Justice Thomas clearly wants to un-apply the Constitution to students. It took us over 150 years of American history to start recognizing that students, as citizens themselves, had rights, and there is no reason whatsoever to go back. It may be that a large percentage of the country does not support the removal of constitutional rights from students, but clearly some (and some extremely important individuals) do. A presidential statement on a student's bill of rights would unequivocally put an end to this notion that students are not protected by the constitution when in schools, not only from a legal standpoint, but also from a philosophical standpoint. It would be a great statement for a future president to make for a number of reasons, especially one riding a wave of student activism (ahem, Mr. Obama). (And yes I do know of the Students Bill of Rights Act of 2006 proposed by Sen. Dodd, but that was more a school finance bill than a statement of constitutional rights). If the president approached it as just a reiteration of constitutional law for students and did it in an executive order, much of the political battle of school finance and desegregation could be avoided (which is what I am sure has prevented this kind of statement up to this point). 
Additionally, this would raise awareness amongst children of their rights as students. Just like what Pete saw in the UK, it is something that can be put on a flier. I know the administrators reading the blog are cringing right now, but students do have rights and failing to inform students of their rights is as bad as not giving them rights in the first place. If we say that we as a country value student speech, then let's actually value student speech and let students know they can speak their minds freely within constitutional bounds.  I think telling students what their rights are, and not just in a student handbook or code of conduct that gets tossed, is the right think to do ethically. Let's tell them that we want them to speak freely, but if their speech causes a disruption, we will punish. Not only is it ethical, it is honest. 
I could go on, but I will save you the reading. I just think this is a good idea all around and I am surprised we have not implemented something to this effect at the federal level yet. I know K-12 students don't vote, but they do eventually, and what better statement to give them about American Democracy than being honest and upfront about their rights as students. I would be interested in the thoughts of others on this, but I think it is something we should push for right away. 
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03Mar
NY School Attorney Investigation Continues to Expand 
Monday, March 3, 2008 at 11:32AM | Justin Bathon 
The investigation of school attorneys in New York continues to expand. The list of districts required to submit information on how their school attorneys were compensated has now expanded to Westchester County as well, brining the total number of districts required to report information on school attorneys to 172, reports Newsday (via the ABA Journal's Martha Neil). Also, a federal investigation is ongoing into the payment practices and since my last post on this issue another NY school attorney has been brought into the investigation.  Mark Walsh at the School Law Blog has also picked up on the story. 
We'll see where this all ends (and it is not ending soon), but right now I am afraid the quotes are just too juicy to pass up. Consider this statement by Mr. Cuomo's spokesman: 
"In our experience, inappropriate practices that exploit the system are
not limited to a single jurisdiction. They tend to spread throughout
the state. We are committed to uncovering the full scope of these
problems and developing a solution that ends them."

I warned (here and here) that this was a juicy political nugget that could be exploited by politicans looking to make some headlines. The school attorneys that did wrong should be caught and punished, but look for more and more statements to come from the N.Y. Attorney General's office. 
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More on Going Online with Law Journals. 
Sunday, March 2, 2008 at 10:42PM | Justin Bathon 
A week or so ago I wrote a post about Publishing 2.0 and about how the faculty of the Harvard University Faculty of Arts and Sciences voted to retain the copyright of their work so that it could be posted freely online.  At the time I advocated for electronic, peer reviewed journals as a possible way to meet both needs. Anyway, Mitchell Rubinstein at the Adjunct Law Prof Blog (who somehow manages to post much more frequently than I do and frequently on better topics - check out this one from a day or two ago on a student class rank case), picked up on it, agreed and disagreed (I am willing to conceded his point on advertising on electronic journals if that is undesirable - I am not a big fan of it either, but I was just suggesting it if money was the problem kind of thing...), but, more importantly, triggered my thinking further, which I posted in a comment response to his post. Anyway the comment became a bit long and convoluted, but I thought it was important enough to share here. So here is my response:
Thanks for the thoughts, and obviously I agree with your position that most should be available online and searchable by google's algorithms. Probably, the LII or a similar entity should house them in a database that is searchable in itself so that people wanting legal scholarship have a single resource to trust. Obviously, we are a long way from that happening, but we should be making movement in that direction and the more movement the better. But, there is a circle of law schools, publishers, law libraries that exists that generates dollars (funded by law student tuition and state allocations ultimately, if not by client billing). Clearly a lot of publishers and law schools have a vested interest in keeping this circle going, so it will be hard to break. 
But, therein lies the true rub. Whose interest is being represented by continuing this system in its present form when possibly superior alternatives are available. Is the interest of the publishers and law schools superior? Or is the interest of the public superior? At this point, I would find it very hard to fathom an argument that the public's interest is served by keeping this offline. Even if you make the financial woe-is-me argument that some law journals would have to close in light of this new economic frame and thus the total amount of scholarship would be reduced (and the kids capable of contributing to that - something we need to remember)  -- I still think even in light of reduced scholarship and law journal positions, the public would be much better served (much, much better) if the remaining scholarship went online. 
Consider the barriers to law. There are lots of barriers that an average person has in trying to understand how the law applies to him or her (believe me, I teach undergraduate, pre-service teachers - breaking down barriers to the law is what I do for a living). High on that list of barriers is the fact that the law is highly dispersed. On any given topic (say education, my favorite) there are hundreds of applicable statutes, thousands of applicable regulations and hundreds of thousands of applicable cases. Even assuming they somehow had access to this dispersed information (say they happened to live in the same town as a law library) how is the average person to set about understanding that morass in any meaningful way? How do they even know what to look for? Where do they start? 
There are 3 major law journals in K-12 school law (South Carolina, BYU and West's Education Law Reporter). Those journals contain the best information the educational law scholarly community can offer. I know the educational law scholarly community and they are brilliant people with brilliant ideas. Those journal articles could really be helping teachers and the whole system condense, collate, and comprehend that morass of educational law. But, as it is, they are off limits to teachers (and most of the education system). In order for your average teacher to have access to that information, it has to be filtered through multiple parties. First the teacher has to take that problem to the principal, then the principal has to consider it important enough to pass along to the superintendent level, then the superintendent level has to consider that problem important enough to use the school attorney for, then the school attorney will get back to you in 3 days (for a price). This legal information obtained by the school attorney from a scholarly article (that one of my friends wrote) then has to pass back down the chain before it reaches the teacher. That is most frequently the basic filtering mechanisms that take place from the teacher's legal issue to the teacher getting an answer. Maybe it takes 3 days, maybe it takes 3 weeks. Maybe information is corrupted in the filter, or maybe it is not. Anyway, in light of the possibility of the teacher obtaining the necessary information in a matter of minutes, this whole filtering process looks rather silly (in today's world, our gut reaction to these multi-step, multi-filter, mutli-middle man mechanisms is distasteful - and this is no different). Of course I recognize that serious legal problems will still need to filter to the legal counsel, but there may be a whole host of minor ones that releasing the 3 K-12 school law journals could resolve or at least provide better information for. If nothing else, it gives the teacher the confidence to pursue the legal issue to the legal counsel to get the right answer ... instead of just making an uninformed judgment call. That could help, right? Better information in the hands of these street level bureaucrats would be good, that's the idea as I understand it, right? Now, imagine if we did that not only for education, but for health care, for bankruptcy, for traffic accidents, for insurance, for wills ... well, that would almost be like democracy in action ... right? If we say, honestly and literally, that ignorance of the law is no excuse, well, than anything to make the general population better informed is a good thing in a democratic society.   
In the end, I don't write scholarly articles for school attorneys. I write scholarly articles about educational law for the education system. Now, school lawyers are part of that education system, but so are principals, board members, policy makers, teachers, parents and even students. All of those members of the education system do not have access to the work that I spend hours and hours doing, which is incredibly frustrating to me (especially when I know I can post that same scholarly article here and get lots more readers). If there were no communication device capable of bridging that gap, fine, the school lawyer filter/chain is the best we can do and I can live with that. Before the net, that argument might have been plausible. But, given the communication device that does exist, to keep this information out of the hands of these end users is absolutely ridiculous and either an extreme case of laziness, ignorance, or if neither of those, than unethical. 
I think eventually they will get around to it. As Web 2.0 savvy folks get into leadership positions at law schools, I think you will see more and more go online. So, it is not like there is no reason to hope. We are making progress, it is just excruciatingly slow. Meanwhile, when my teachers as me where they can find information on education law after they leave my classroom, I am going to continue to have to tell them not much is available and certainly nothing peer reviewed. I don't want to have to be making those same kind of statements at the end of my career.      
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Drew Carey, Watts, Charters, Unions and School Boards - Yikes 
Saturday, March 1, 2008 at 08:44PM | Justin Bathon 
Yeah - not kidding. But, not that bad either. Worth a watch, especially if you are a future administrator or anyone affiliated with a charter school. 
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See, Ed. Law Blogs Have a Purpose 
Saturday, March 1, 2008 at 03:47PM | Justin Bathon 
Here is a testimonial from Lon in Oregon on using special education law blogs in his practice as an educator. Although it refers to a different educational law blog, the idea behind it (especially the 3rd paragraph below) is exactly why I publish here. 
I have had several comments, emails and
conversations come up recently that have led to issues of special
education law. I know enough about it to (hopefully) stay in compliance
when I am working on cases within our schools and regional programs but
there are probably things that we do as professionals unknowingly that
are on the edge...

I am finishing up a two-year school
administration program through Lewis and Clark College in Portland,
Oregon. My School Law class was taught by a former principal who is now
in a District Office in a supervisory role. He was witty, knowledgable
and a great example of what I think a school administrator should be
like. he taught me a lot about how to think in cases that could be full
of potential landmines.

So
where can we go for legal information? If you have an attorney in the
family, that's nice, but special education law is a niche that needs
specific knowledge. I refer to a blog site called: "Special EducationLaw Blog."
This blog is a resource for case examples, advice, news and parent
advocacy by Charles P. Fox, an attorney in Chicago, Illinois. He
has other guest authors as well. I am putting his link on my important
links list on the sidebar. I would highly recommend going there if you
are researching something of a legal nature.

Using Lon's words ... educational law is a "niche that needs specific knowledge." Even his professor, a former principal needs access to this niche of specific knowledge before he can pass it along to his students. Most of that knowledge is not freely available on the Internet, and if it is, it is not centralized for easy access. This is where blogs are stepping in. Blogs bring information to a central resource, from which it can be redispersed in the near term and categorized and filed for the long term. There are only a few of us bloggers toiling away at the moment, but the pool of educational law bloggers is rapidly expanding (it easily doubled in the last year). As the pool expands and the amount of knowledge and information deepen, educational law blogs will be a central resource for educators, just as it is for Lon in Oregon. Thanks Lon, for the post.  
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Individualized Suspicion - Where art thou? 
Thursday, February 28, 2008 at 12:27PM | Justin Bathon 
Well, our little hot streak of educational law news continues today. A whole class of students in Kentucky was patted down and asked to remove their shoes and socks after an envelop containing five dollars went missing from a teacher's desk. 
Okay ... quick quiz. What is wrong with this search? 
The first thing that probably comes to mind is that the intrusiveness of the search was not justified given the amount of money in question (see a similar issue from the 9th Circuit that the Edjurist is following here). Well, that is probably right, although it is a judgment call based on the expectation of privacy (see arrows below). In the actual event, the school in Hopkinsville, KY did have a policy that stated that physical touching of students for searches was only permitted if students were threatened and the four teachers that conducted the searches were given written reprimands. 
But, what else was wrong with that search? Something more fundamental ... yeah, individualized suspicion.  Teachers too frequently forget this vital component of 4th Amendment law, as articulated by New Jersey v. T.L.O. When a teacher wants to search a student, she typically must have an individualized, reasonable suspicion that the individual student (or student's possession) you want to search contains the item you are looking for.  Blanket searches like this one in Kentucky are almost always unconstitutional unless there is a pressing and imperative reason to do so. Such reasons where blanket searching can be constitutional is where students are in immediate danger. So, if the $5 were a gun, sure, that would be reason enough to engage in a non-individualized blanket search. But, given it was only $5 and no students were in immediate danger, the appropriate thing to do would have been to conduct an investigation, get an individualized, reasonable suspicion, and then search individual student(s) as necessary. I see way too much blanket searching in schools and I know we are violating the 4th Amendment way too often in that regard.    
I just gave a presentation at Franklin College last week on Teachers and the Law, and here is the slide I used to teach this issue. It may be a helpful reference for teachers and professors on this subject. 
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Democratic Debate sans Education 
Wednesday, February 27, 2008 at 04:35PM | Justin Bathon 
I watched the last (perhaps) Democratic primary debate last night. I am interested in the election generally, but over the past few weeks I have been noticing that education seems to be taking a back seat. Education was not a huge topic in the first democratic debates of the season (there have been 20!), but it usually made it into a question or two. In the CNN/YouTube debate, if I remember right, there was even 4 questions related to education.
But last night, there was a grand total of ... zero. In fact, I can't remember a question related to education since it was down to Sen. Clinton and Sen. Obama (the last 3 debates) and I can't specifically remember a question on education when it was down to 3 (including Sen. Edwards). Now, on occasion, the candidates have interjected a small element of education policy into their answers (Obama's merit pay for teachers or repudiating NCLB have come up a couple times recently) but largely the topic has been forgotten. I don't know if I consider that a bad thing (I am a big supporter of state's rights in education as regular readers know), but it is worth noting because it indicates either 1) the democratic candidates don't have recognizable differences on education (likely) or 2) education is not as important as some of the other issues in the mind of the candidates and the media (also possible). 
We'll see if this changes in the general election debates when there should be real differences between the candidates (Sen. McCain has finally listed Education as an issue on his website), but as of now education is not getting much play. Of course, this all is ironic because education is likely the first major domestic policy item that any of these candidates will have to address in their presidency as it is more than likely that NCLB reauthorization will wait until after the election and be a first 100 days issue.
If you have an hour and a half to spare, you can watch the whole debate from last night below (it was mildly entertaining - mostly because Sen. Clinton seemed frustrated about everything). 
UPDATE: Apparently, I was not the only one that noticed. BoardBuzz has Wendy Puriefoy from PEN, with an editorial to the same effect in the USA Today. 
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It Comes in Waves Sometimes 
Wednesday, February 27, 2008 at 01:47PM | Justin Bathon 
Well, just a day or two ago I was thinking to myself how quiet it has been on the educational law news front. I should have known better. I have been blogging for a couple years now and one thing I have learned is that educational law news comes in waves sometimes. It seems to be heating up the last couple days ... in fact, you could say its on fire... because also up on the DrudgeReport today is the story of a Connecticut student setting her teacher's hair on fire . The teacher is okay and it only singed his hair, but the student has been charged with several crimes as a result. 
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Kindergartener Suspended for Mohawk 
Wednesday, February 27, 2008 at 12:29PM | Justin Bathon 
A kindergartener in Parma, Oh outside Cleveland has been suspended for his Mohawk. The Cleveland Plain Dealer has the story and a picture. The school said the boy's haircut caused a disruption. 
Andrew Paulson at BoardBuzz, um, sort of defends the school and attacks the parent. 
Also, Jonathan Adler picked up the story and the comments at the Volokh Conspiracy are sort of funny. But, some of the commenters have a point. A lot of people these days are sporting Mohawks (it's not my taste, but hey, I am sort of a nerd anyway so who am I to speak to fashion). It is becoming (again) a part of society. No longer is it only the deviants of society that are sporting this look. Lots of athletes and musicians are doing it now (Sean Combs - Diddy - even sported one when he ran the N.Y. marathon for charity and just a couple days ago Greg Oden, the #1 pick in last years NBA draft, broke out his). The point is that school authorities have to be hip (sorry for the pun) to society - as least as much as they can. Society moves at a quick pace these days and stuff that was deviant two years ago is now mainstream. 
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Interesting Bill on Teacher Decertification in Washington State 
Tuesday, February 26, 2008 at 04:54PM | Justin Bathon 
There is a bill in the Washington State Legislature that would make it easier for schools to decertify teachers for various crimes, mostly related to child abuse. I read the bill and it is pretty standard stuff. So standard, in fact, that the Washington NEA associate is backing the bill. So, why did I put it on the Edjurist ... well, I just found this an odd statement in the Seattle Times Article: 
Jarvis [Superintendent of Tacoma Schools] would like to see school districts required to report
problems with teachers, even if the problem is a "boundary invasion"
that likely would not get the teacher in legal trouble. He also wants
the state to allow school superintendents to file professional-practice
complaints against employees in other districts.
The bill would address these issues as well as broaden the list of
crimes for which a conviction can result in automatic firing and loss
of credentials.
So I investigated a little. Here is the section of the Bill that, I guess, would give them authority to report all such "boundary invasions" (only underlined part is new - I added the bold). 
  9  Sec. 5. RCW 28A.410.090 and 2005 c 461 s 2 are each amended to
10  read as follows:
11  (1)(a) Any certificate or permit authorized under the provisions of
12  this chapter, chapter 28A.405 RCW, or rules promulgated thereunder may
13  be revoked or suspended by the authority authorized to grant the same
14  based upon a criminal records report authorized by law, or upon the
15  complaint of any school district superintendent, educational service
16  district superintendent, or private school administrator for
17  immorality, violation of written contract, unprofessional conduct,
18  intemperance, or crime against the law of the state. School district
19  superintendents, educational service district superintendents, or
20  private school administrators may file a complaint concerning any
21  certificated employee of a school district, educational service
22  district, or private school and this filing authority is not limited to
23  employees of the complaining superintendent or administrator.

Boundary invasions, of course, means something different to me than "immorality, unprofessional conduct, or intemperance." I certainly understand the idea the superintendent is referring to and I am not against calling teachers out when they cross the line, but it seems to me that boundary invasions can be interpreted pretty broadly (so broadly that if this actually was part of the bill I really would be shocked to see the WEA back it). In fact, the superintendent in his quote even specifically says he interprets this bill as giving him the authority to report incidents that would not have legal implications (something beyond immorality, unprofessional conduct, or intemperance, I assume). In fact, it appears to me that superintendents have no additional authority to report teacher boundary invasions under this new bill - which is pretty much directly contrary to what the article says. Luckily, the term "boundary invasions" was not included in the law and will not be considered by judges in hearings after teachers are fired (although that is not to say ill-informed superintendents might not mess with a teacher's career before it gets to court), but this is a good lesson on 1) how school leaders interpret legislation and 2) how the media chooses to report such interpretations as fact, even when such a simple task as reading the bill would have told them otherwise. 
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NY Investigation of School Lawyers Expands Across Long Island 
Tuesday, February 26, 2008 at 09:59AM | Justin Bathon 
Oh boy. The New York Attorney General Andrew Cuomo has caught wind of the school attorney scandal in a few districts on Long Island (see my earlier post) and is now requesting records on payments to school attorneys from all school districts across Long Island, reports Newsday and the ABA Journal. Newsday uncovered additional attorneys that have been on multiple district payrolls and this has triggered a systemwide investigation. 
This could get ugly quickly, I am afraid. Certainly I support Mr. Cuomo's investigation and lawyers that were improperly billing schools should absolutely be punished (disbarring seems a likely and justified outcome). But, this could easily turn into a witch hunt. How nice for a politician to claim that they are protecting your children by eliminating the nasty lawyers that steal their money. Makes for a real nice headline, doesn't it. I certainly support this investigation and I am really looking forward to the data it will generate on legal usage by school districts, but I just want to point out that this could be the start of something really ugly if this spreads across New York and into other states. Schools, communities, and lawyers already have a tenuous relationship. Already I get suspect looks from school leaders when they find out I am an attorney. A national scandal like this could easily become would really harm the work that I and others across the country have been doing over the past few decades to strengthen those relationships. The fact is we need school boards, school leaders and school attorneys working closely together in the operation of schools and the better the relationship between those entities is, the better off the school system and our kids are. Let's find and punish those that did wrong, but let's not start with the supposition that every school district attorney is corrupt. It seems to me that Mr. Cuomo is not very far away from that supposition with this investigation. 
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Puerto Rican Teachers on Strike - Yeah, the Whole Island 
Sunday, February 24, 2008 at 05:48PM | Justin Bathon 
Teachers across Puerto Rico are on strike. Because of their centralized education system (in which strikes are illegal) collective bargaining decisions are made at the state level; so, the strike is an Island-wide, illegal strike by the FMPR, a 42,000 teacher strong association. Their press release says that 26,000 teachers went on strike late last week and 85% of schools across Puerto Rico are not functioning property. The strike has even included a little violence as teachers were injured and arrested in clashes with authorities. 
Cruz at Daily Kos has an opinion on the issue and a petition you can send to Puerto Rican authorities. 
Anyway, it presents an interesting picture of what would/could happen if states moved to a centralized system for collective bargaining decisions instead of keeping the decentralized, local school board decision making system in place. As collective bargaining and teacher compensation become a bigger and bigger issue in the States, this is something to keep in mind. 
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The Restrictiveness of Student Speech Codes 
Sunday, February 24, 2008 at 05:09PM | Justin Bathon 
There was an interesting back and forth between Thomas Sowell ( RealClearPolitics - their daily summary is one stop shopping for political articles) and Eugene Volokh (the Volokh Conspiracy - my favorite legal blog). The debate is over the relative restrictiveness of campus speech codes in schools, universities in particular. Not surprisingly, the debate started with Berkeley and their recent rebuke of Marine Corp recruiters. This event of course irritated conservatives (check out this Tucker Carlson tirade) including Thomas Sowell who had this to say:
Liberals in general, and academics in particular, like to boast of
their open-mindedness and acceptance of non-conformity. But they mean
not conforming to the norms of society at large.
They have little or no tolerance to those who do not conform to the
norms of academic political correctness. Nowhere else in America is
free speech so restricted as on academic campuses with speech codes.
In response, Eugene Volokh said:
I have often criticized campus speech codes -- but I think we need
to put them in perspective: Speech on campuses (at least outside graded
class projects, which necessarily must be evaluated based on their
content) is generally far more free of institutional punishment than
speech in many other places.
The obvious example, which probably affects about ten times more
people than do campus speech codes, is restrictions on speech in
workplaces. In most workplaces (again, university workplaces are in
some measure something of an exception) speech is quite seriously
restricted. 
...
We notice campus speech codes, I think, in part precisely because
student speech is otherwise so generally protected, both at public and
private universities. In my experience, academics -- certainly
including liberal ones -- are actually quite tolerant of a wide range
of criticism, and generally speaking wouldn't try to restrict the sort
of speech that is routinely restricted in workplaces (again, consider
most criticism of the institution or even of named faculty members).
Against this decades-old tradition of broad student free speech, the
restrictions on allegedly racist, sexist, anti-gay, and similar speech
stand out as exceptions. I'm glad they stand out, and I'm happy to
condemn them as generally unconstitutional (in public universities) and
generally improper (in all universities). But we shouldn't let these
exceptions blind us to the broader rule, and view campuses as unusually
speech-restrictive places, where in reality they are quite
speech-protective places.

 
I certainly have to agree with Eugene here. You can attack schools and universities for being a lot of things, but overly restrictive of free speech probably isn't one of them. How many business do you know that set up and area on their campus for daily protests? How many businesses do you know that would allow employees to wear Korn and ICP other t-shirts (sorry that was the popular t-shirt to wear when I was in the classroom, it may have changed by now). The point is that student speech, while sometimes not as protected as adult speech such as in K-12 schools, is generally not as restricted as speech in other places, such as the workplace and now even public workplaces under Garcetti. You can make the argument that academic institutions are too liberal, but to say that such liberalness has become legally restrictive of conservative views is a bit too far. 
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English Language Learners & Litigation 
Friday, February 22, 2008 at 04:16PM | Justin Bathon 
One of the biggest challenges facing schools today are English Language Learners and the increased attention this group has received under NCLB. Next to special education, the English Language Learner population is the AYP subgroup most frequently responsible for schools being classified as in need of improvement. Not that these students should not be receiving special attention, because they should and the disaggregation of the ELL data under NCLB has really been a help. But, integrating these students and still meeting federal accountability demands has been particularly troublesome for school leaders as they try to keep their schools in the AYP passing column. . 
Well, this issue is now at the center of a controversy between the federal government and Chicago Public Schools. In their latest filing in an ongoing desegregation fight, the Justice Department claims that CPS was not providing native language instruction to ELL students. 
On Feb. 16, the Department of Justice unleashed its biggest filing
to date -- a motion and hundreds of pages of exhibits accusing CPS of
violating agreements involving "English Language Learners'' who must
receive certain services in their native language under the decree. 
The latest motion contends that last school year, close to 3,000
children who were still learning English did not receive required
services, or were given inadequate or untimely service. CPS has been
aware of the problem since a 2002 analysis, but since then, the number
of such children has grown, the motion contends.
Continue Reading ...
The English Language Learner aspects of No Child Left Behind is where we are going to continue to see increases in litigation as schools try to navigate the requirements. While under the current laws I don't think ELL litigation will ever rival the volume of special education litigation, it is going to become a larger and larger specialty of educational law. 
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Two Million Minutes: A Global Comparison 
Wednesday, February 20, 2008 at 01:35PM | Justin Bathon 
A new documentary, Two Million Minutes, is starting to get a lot of play. It follows the high schools years of students in India, China, and Carmel, Indiana (a rich Indianapolis Suburb). The movie has been released and I ordered a copy today and will report back when I watch it, but here is the trailer for the movie:
Also here is an ABC News Interview with the Authors (Sorry about the Advertisement) and below is a local news story on the documentary:
Also, for those of you that have not seen it yet, here is a link to Did You Know (I) and Did You Know 2.0. I think the Did You Know Series will wind up being the Nation At Risk of our time, so it is sort of important that you begin paying attention to the issues of globalization and education. Anyway, I will report back a few days from now on the movie and with some more thoughts on globalization and education. 
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And This is Why We Get a Bad Name ... 
Wednesday, February 20, 2008 at 12:35PM | Justin Bathon 
So, this is why we lawyers get a bad name. A school district lawyer in New York has been suspended from his law firm and is under investigation for being employed by multiple school districts as well as law firms as outside counsel. Apparently, he was hired as a full-time employee in five separate school districts at the same time and the ABA Journal reports he was credited with working 1,286 days in one year.  So ... yeah, not good. 
One thing I have been seeing more and more of lately, though, are attorneys being hired as actual district employees, as this fella was. Used to be that only some of the largest districts in the country employed General Counsels, your Chicago's, LA's and whatnot, and everyone else just retained law firms. But, now many medium sized districts are beginning to employ an attorney as part of the district leadership team. This is something new and does warrant some investigation. What are these attorneys at these medium sized districts doing? How are they prepared for this job? Are they working for multiple districts (preferably under agreements which reduce their time for each instead of what this New York guy did). Just how much influence on the decisions of the district do they control? These are all questions that I am not really sure we have answers to at the moment and for any of you young edjurists out there, this would make a really nice study.  We need to get our head around this issue of K-12 school district general counsels. It is becoming a large enough pool of individuals that we need to start examining them more in depth. As long as we are blind to this issue, there will be more room for shady individuals, like this one in New York, to game the system. 
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Paying for Term Papers 
Tuesday, February 19, 2008 at 10:26AM | Justin Bathon 
Well, my infatuation with AfterEd continues. In a new video, they look into the term paper industry. (Here is the transcript of the chat). 
Couple thoughts. First, I am highly, highly concerned about this type of activity in educational leadership programs. Although I don't have any research to cite, the anecdotal evidence I have heard from many professors in educational leadership programs raises alarms. I have not heard a professor tell me that they had students actually purchase a completed term-paper online (although as the video shows, adult students in education programs are a large percentage of the online term paper market), but I have had professors tell me that many of their students pay to have their research done for them. We are not just talking about computing the math, we are talking about actually paying someone to find something interesting in a dataset that is dissertation worthy and then run those numbers and transfer that completed analysis to the student, who then writes it up in text form and turns it in. I have actually heard accounts like that from multiple sources to the point that at some places it is the expected norm in dissertation writing. Obviously, highly concerning. 
Second,  again, I just want to continue to point out that there is a difference between plagiarism and cheating. Buying a term paper online is not plagiarism, it is cheating (and clearly academic misconduct). While their continues to be some debate about how to catch and punish plagiarism, there is no debate that cheating should be punished or how we catch it. Online sites like TurnItIn are really not designed to catch cheating, they are only designed to catch plagiarism. The only way we can really catch cheating is to have engaged teachers. The idea of someone else doing your homework for you is not really new -- this has been happening for hundreds of years. Our only line of defense against this type of misconduct are engaged teachers that know students and their work and intuitively know when something is not right. While technology may make it easier for students to cheat, it does not change the teacher's job. 
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Publishing 2.0 
Friday, February 15, 2008 at 08:47AM | Justin Bathon 
Check out this interesting vote by the Harvard University Faculty of Arts and Sciences. Basically, the move is designed to subvert the copyright power that scholarly journals have to limit access to scholarly research only to paying customers. This move allows professors and researchers on the faculty to post much of their research online, freely available to worldwide audiences. Cool, right? Here are the concerns. First, it takes money to pay editing staff. Most of the top journals employ editors (some journals don't). To keep these editors employed the journal has to make money somehow. Also, there is some concern that academics just publishing their work online without peer review will affect the quality of the work. These are legitimate concerns. 
Here is the solution (or at least one possible solution) ... electronic, peer-reviewed journals. Keep the peer-review because it really is a decent way of ensuring quality, but put it online for free. If a journal needs to make money on it, do online advertising. If your journal really is that important and well read it should generate enough online advertising revenue to pay a staff. Heck, this might even force academic journals to be more creative ... for instance, instead of just dry black and white letters on a page, how about posting a video of an interview done with the authors? There really is a whole world of media possibilities that are currently not being employed that could be possible in an online format. The point of academic research (at least from this researcher's perspective) is to make a difference in the world, however small. Usually, the best way to do that is to get as many people to read your journal as possible. Andy Carvin at Learning.Now thinks this is the shot heard round the world signaling the beginning of Publishing 2.0 in the academic world. I tend to agree with him.  
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One more push for NCLB Reauthorization before the Election 
Thursday, February 14, 2008 at 02:06PM | Justin Bathon 
The rumors are starting to swirl again on NCLB Reauthorization. It seems Sen. Ted Kennedy and House Education Committee leaders are interested in giving NCLB Reauthorization one more push in the coming months before the election. While many still feel it is unlikely, including myself, Sen. Kennedy has amazed in the past and given his alliance with Sen. Obama, the possible Democratic nominee may not stand in the way if Sen. Kennedy wants to push forward. Certainly it seems that Sen. McCain would likely not stand in the way as education reform is not one of the central issues of his campaign and does not even appear as an "issue" on his website. The candidate most likely to stand in the way of any reauthorization effort is probably Sen. Clinton as she has been especially critical of Sen. Kennedy and NCLB (even thought she voted for it). So, depending on how the Democratic nomination fight plays out, reauthorization may be a possibility. 
Personally, at this point, I would rather see it wait for next Spring. I know there is value in making changes as soon as possible, but I would rather the new leadership in the Whitehouse have a chance to make a big change in education policy rather than just tinkering with the existing framework. If we wait, just as with President Bush, the new president will have a chance to make education central to their domestic policy agenda goals in the first 100 days and I would look forward to that national conversation instead of the likely backroom deals that will be necessary to pass reauthorization in the next couple months. 
We'll see what happens and there is no reason yet to get excited about reauthorization, but keep an eye on it especially if Sen. Obama and Sen. McCain are the nominees. 
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The Other Side in Educational Law: College President Removed in Religious Dispute 
Wednesday, February 13, 2008 at 01:50PM | Justin Bathon 
Perhaps a question I get asked more than any other by educational leadership practitioners is where to draw the line between following the black letter of the law and following the wishes of the community when they don't conform with the law. Of course, as a lawyer, I would never (or at least close to never) advocate a school leader disregard the law. The law is but a democratic expression of the people's will and as such does represent the views of the community in itself. But, occasionally, the views of the narrowly defined community (your local district) conflict with those of your more broadly defined community (the nation or state). Well, that seems to be the case at the College of William and Mary where the president of the university has resigned over a controversy surrounding his ordered removal of a cross from the college's chapel ( William and Mary is a public university). Here is some commentary from Hannity and Combs which introduces you to the story:
I am not going to weigh in on the controversy, but the point is that at some time in their careers every school leader comes face to face with the line between legally correct and socially correct (as defined by their employers, school boards or boards of trustees). This university leader was faced with such a decision and decided that as a lawyer, he would side with the law. I respect his decision, but the decision did not come without consequences and the ultimate consequence for any school leader is removal from their job. The question of crossing the line is not one easily answered and requires as much internal political and ethical considerations as it does black letter law considerations and it is a question I cannot answer for any student or school leader. Suffice to say that this is one of the many perils of leadership in a democracy and the kind of decision our school leaders need to be prepared to make when they leave our leadership preparation institutions. 
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A Little on Leadership Preparation and Employment (While it Lasts) 
Tuesday, February 12, 2008 at 08:30PM | Justin Bathon 
It's not very often that my little group of researchers on educational leadership preparation makes the news, so when they do, I want to point it out. Ed Fuller, who works for UCEA at the University of Texas, is quoted in an article in the Austin-American Statesman, and his research on principal movement out of the profession is presented in the article. Here is a bit of the article:
School districts nationwide are finding it harder to hold on to
principals as standards get tougher and the list of demands from the
state and federal governments gets longer. 
Statewide, high turnover is particularly apparent in high schools.
About 61 percent of high school principals leave their schools or the
field within three years; by the fifth year, that figure increases to
76 percent. Austin's turnover rates are slightly higher: 64 percent
after three years and 82 percent after five years.
The district's annual high school principal turnover rate
is just over 25 percent, a figure that is on par with other urban
districts, where yearly turnover tends to average 18 percent to 25
percent. 
When the principalship is a revolving door at a school, experts say,
it trickles down to teacher retention efforts and school reform
initiatives, which have vast implications for a district like Austin,
where the 11 traditional high schools are in various stages of reform,
with middle schools soon to follow. Local changes have included
redesigning high schools to resemble colleges. 
"We know that school reform takes time — much more than one year's
time," said Ed Fuller, associate director of the University Council for
Educational Administration at the University of Texas. "If a principal
leaves within three to five years, the principal's vision for reform is
left incomplete. Over time, teachers become jaded and simply ignore the
reform effort. ... Teachers believe the principal will leave and all of
their efforts will be wasted."
More pressure
The accountability system has changed expectations.
"While principals put stress on teachers to improve outcomes,
teachers often do not lose their jobs over low accountability ratings,"
said Fuller, who has analyzed cumulative state turnover rates.
"Principals do." 
I am not going to go on a whole expose on this topic (believe me I can - here is a link to my Indiana study), but I do think there is something significant developing here. Ed's point that principals are under increased pressure to perform under the accountability standards and that that may be contributing to the increase in principal movement is a very good one. I just had a meeting with a state official last week that reiterated this point to me that it is the principals and the other school leaders that are the easiest to change when schools do not perform. The state official and I talked at good length about what to do about it and we both suggested possibilities (there is a greater role for universities here), but the fact of the matter is that when a team is losing it is always far easier to get rid of the coach than it is to change the players. This is probably just a developing fact of life for school leaders in the future. There are lots to ways to help alleviate this reality and the article mentions some, but it is probably a developing reality in the accountability age. Sometime to think about for all you aspiring principals out there. 
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New Award for Students Writing in Educational Law 
Monday, February 11, 2008 at 12:18PM | Justin Bathon 
Just wanted to pass along word that the Education Law Association has announced a new award for students writing in educational law: The George Jay Joseph Education Law Writing Award. The award is in conjunction with the Journal of Law and Education and the winning entry will be published in that legal journal. Essentially, any student (law or education) studying educational law will write a 35-55 page article (with footnotes in BlueBook) that is not under consideration elsewhere. If you win, you get the article published, free attendance at the conference where you will present the paper, a plaque and the vita bump (no real $$$, but the other stuff is worth quite a bit). People interested in Ed. Law should attempt this because it is a good way to get a publication and a good deadline to help you do so. Even if you don't win, there are other educational law publication opportunities the paper may work in or you can always publish it at the Educational Law and Policy Forum at Georgia. This is a good opportunity and I hope a lot of people take advantage of it. 
For more details, I made a pdf of the award announcement because I did not see it on the ELA website. 
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Blogs on the Rise 
Sunday, February 10, 2008 at 06:46PM | Justin Bathon 
As I mature in my blog use, I try to keep up with research on the increase of the use of blogs in the law. Well, the Law Librarian Blog has posted some statistics on the increase in the citations to blogs in Law Reviews. I know some of my readers are legal bloggers themselves, so keep up the good work. We are beginning to have an impact not only on the teachers and administrators that read our blogs regularly, but we are also beginning to enter the mainstream legal literature.
Hat tip:  The Adjunct Law Prof Blog
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False Imprisonment: Teacher tapes student to chair in Chicago 
Saturday, February 9, 2008 at 06:43PM | Justin Bathon 
Well, it continues to happen. When I teach intentional torts and false imprisonment to my
students I can see them sitting there thinking ... who would ever do
anything like that to a kid? And I tell them, you know, it happens all
the time (unfortunately). Well, a rookie teacher in Chicago taped a special education student to a chair using masking tape -- and was fired, of course. 



I
can't help but think this is exactly the type of incident that could
have been prevented had the rookie teacher had educational law in her
pre-service preparation program. Clearly, any teacher should know that
it is wrong to tape a kid to a chair. But, teachers that have taken
educational law know why it is wrong and know how they are liable.
There is less debate in their mind concerning the legality of their
actions. I
understand that pre-service teachers need lots of classes to get ready
to enter the classrooms, but seems like a class that clearly informs
teachers of
what is legally right and what is legally wrong and why, would be a
good idea. There is a reason we have laws against these things, but we
are just assuming that teachers will miraculously know this on their
own. Why are we doing that? We could make a lot of little things like
this go away. Not all of it, but a good deal of it. I am tired of
reading about this stuff in the papers. 



Crossposted At the Schoolhouse Gate
3 Comments | Share Article | Print Article | Email Article 
in Torts 

Thoughts on Misconduct and Police in Schools 
Saturday, February 9, 2008 at 12:16AM | Justin Bathon 
I just wanted to point you all to a thoughtful post at Teaching in the 408 on police patrolling in schools. TMAO reflects on the first year of the police presence in his school. I am going to post a lot of it here (with my thoughts after) because I want you to read it, but do me a favor and click over into his blog and finish it. I think a lot of my teacher-readers will really like his blog. 
The myopic, seemingly p.r.-driven decision was made to install police
officers on middle school campuses this year. About this atrocity, I wrote:
When
you bring an officer onto campus, you undermine [the teachings of
inclusion and full adult control]. Rather than sending the message to
kids that adults expect your best and are fully in control of the
school environment, the patrolling presence of police sends the message
that we expect your worse and are not in control. Rather than sending
the message that you will do the right thing because strong, successful
people do so naturally, we are sending the message that you will do the
right because we will punish you otherwise. We once used the phrase family to describe the school environment we sought to create. External controlling agents are no part of any family
I know. Instead of kids hearing a message of inclusion and warmth, one
that softens that self-defeating mantle of hard so many reach for, we
are sending a hardening message that this is a place for thugs, a
ghetto place where the kids are so bad actual armed police officers are
needed to ensure control. 
Every word of that has been
born out and proved accurate this year. Every word has been driven home
not only by the presence of the police, but through the actions of an
unsettled first-year administrator, who has consistently and
obstinately brought a police presence into areas of school function in
which they can serve no beneficial purpose. This isn't even about the
absurd rate of suspension, the removal of dignity in discipline
situations, or just the daily unpleasantness that has arisen on campus.
This is about how the police have been used to undermine and chip away
at the very core of what it was that made our school a successful and
special place. 
This year, officers have been brought into
discipline scenarios time and time again in defiance of our norms,
understandings, and wishes, but apparently in compliance with the
wishes of district leadership. The inclusion of police represents a
continued gross escalation and over-reaction. We're not talking about a
kid selling drugs or using a weapon in an assault. Those are crimes.
Our kids are being put into the system, cited and arrested over actions
that, while unacceptable, are nevertheless not criminal. A playground
fight is not a crime. Yelling things at someone is not a crime. Being a
jerk to a 6th grader is not a crime. Having a Sharpie in your posession is not a crime. 
Students at my school have received citations and court dates for all these actions. 
It's
awful. We do not need more black and brown kids in the criminal justice
system. We do not need kids with booby-trapped cumulative files, rigged
for explosion the first time they step out of line, because suddenly
it's a pattern and a repeat offense. We do not need to set so many kids
up for failure in navigating legal whitewater (as if it's so out of the
realm of possibility that we're handing out court dates to families who
lack the money, social capital, immigration status, or plain
with-it-ness to get themselves through something like that in an
acceptable way). We do not need to function this way to have an
orderly, safe campus.
This is what we do now. Kid gets sent to
the office, there's almost no chance they escape interaction with a
police officer, no matter how piddling the offense. Citations are
written at such a mind-boggling rate that teachers have been told
officers are too encumbered with paperwork to remove trespassers from
campus. I hate it. I see the reliance on, and the acceptance of, a
police role in routine matters of discipline and I want to vomit. But
this is what we do now. 
This is never what we have done. 
Continue Reading ... 

These are very legitimate points and something I struggle with in teaching ed. law. Just because you can legally have police in the hallways, doesn't mean it is a good idea everywhere (or possibly anywhere). I also think Kilian has a good point regarding the role of the administrator. I don't know the situation in question so I am not going to speak specifically, but the reason we give administrative discretion to administrators ... is to use it. We (and the law) want administrators to use their judgment. I think when some people think of the law, they think of cut and dry and black and white. Commit offense X and there is a 3 step discipline process ... kind of thing. That is not really accurate. The law actually builds quite a bit of discretion in the system on purpose because we want educators to use student discipline as a way to help students learn. Ninety-five percent or more of student discipline is fairly innocuous. When student misbehavior arises to the level of a crime, I agree the police should be involved. But, otherwise, the primary purpose of the discipline is to help the student learn. Police, and most of the criminal justice system, are not trained for the purpose of learning, especially student learning. So, why are they there? 
Post a Comment | Share Article | Print Article | Email Article 
in Discipline, Search-Seizure 

Thursday
07Feb
Special Education Dispute Resolution Series at the Special Education Law Blog 
Thursday, February 7, 2008 at 06:46AM | Justin Bathon 
Just wanted to point all of you to the special education dispute resolution series of blog posts at the Special Education Law Blog. Jim Gerl and I have worked together in the past and I really respect his knowledge on special education law having long served as a due process hearing officer and now a consultant to states on special education due process issues. 
Here are the posts in the series:
1. Dispute Resolution: When Parents and the School Disagree  -  This post provides a basic overview of IDEA and the possible resolution mechanisms it contains. 
2. Dispute Resolution Methods: Part II  -  This post outlines changes to the dispute resolution process brought about by the IDEIA 2004 revisions and the subsequent regulations and OSEP interpretations. 
3. Dispute Resolution Methods: Part III  -  This post talks about the changes to the mediation option of dispute resolution under IDEA. 
4. Dispute Resolution Methods: Part IV  -  This post begins to address the due process hearing itself, including the qualifications of hearing officers and the statute of limitations. 
5. Dispute Resolution Methods Part V  -  This post continues on the due process hearing itself, including notice of a hearing, amending the complaint/raising new issues, and pro se (unrepresented) parents. 
6. Dispute Resolution Methods Part VI  -  This post continues on the due process hearing itself, including the new stay put provision and the IDEIA 2004 procedural/substantive rulings issue. 
7. Dispute Resolution Methods Part VII  -  In this final installment, Jim provides a tie between IDEA and NCLB, throws in a lot of miscellaneous issues and provides links to additional resources. 
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Nebraska Legislature Passes Anti-Bullying Bill 
Wednesday, February 6, 2008 at 02:23PM | Justin Bathon 
The Nebraska Legislature has passed an anti-bullying bill, which will be sent to the governor. The Lincoln Journal Star has a small story on it. If passed, Nebraska would join over 30 other states in taking legislative action to try to stop bullying in K-12 schools. You can find a link to the laws in other states here.
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ELA Deadline Time Again 
Wednesday, February 6, 2008 at 01:36PM | Justin Bathon 
For all you out there that REALLY love educational law ... the ELA conference submission deadline is coming up on Feb. 15, so you have less than 10 days to get those proposals in. This years conference is at the Sheraton Gunther in San Antonio, a nice hotel I have been in before (their breakfast buffet was not the best, however, and there is not a lot of open seating space for those cool conversations we get to have with other educational law scholars and practitioners) from Nov. 19-22. I am happy that the ELA convention is back on U.S. soil (and I get to check out the riverwalk again) and it also does not conflict with UCEA, which is 2-3 weeks prior to ELA this year in Orlando. I am debating whether to submit a proposal on integrating educational technology into educational law instruction, or whether to submit a proposal on why I think Morse v. Frederick was a pro-student case (ELA likes you to submit only 1). I will make my decision in the next couple days, but if you think one route is better than the other let me know. 
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Kill all the School Boards? ... Maybe. Nationalize Education? ... Maybe Not. 
Monday, February 4, 2008 at 11:51PM | Justin Bathon 
I read this article a week or so ago when my Atlantic Monthly came and I almost wrote a critique of it then, but I also listened to this interview on NPR the other day and I needed to point out what I see as a serious flaw in his argument. Here is the article ... it is not bad and raises some interesting questions so it is worth the read. 
First, Kill all the School Boards ... by Matt Miller. 
But, here is a couple of quotes to give you the gist if you are not in for reading the whole thing: 
When you look at what local control of education has wrought, the
conclusion is inescapable: we must carry Mann’s insights to their
logical end and nationalize our schools, to some degree.

and ...
[Local Control] has spawned several crippling problems:
No way to know how children are doing.
Stunted R&D.
Incompetent school boards and union dominance.
Financial inequity.
I am not going to argue with the connections he makes between local control and the problems he mentioned above, although I do think there are ways for local entities to engage in such research and R&D as technology becomes more available and if it becomes a central component of preparation programs. But, on points 3 and 4 ... yeah, you are going to have some of that with local control. But, based on those critiques (alone) this is his solution:
I asked Marc Tucker, the head of the New Commission on the
Skills of the American Workforce (a 2006 bipartisan panel that called
for an overhaul of the education system), how he convinces people that
local control is hobbling our schools. He said he asks a simple
question: If we have the second-most-expensive K–12 system of all those
measured by the Organization for Economic Cooperation and Development,
but consistently perform between the middle and the bottom of the pack,
shouldn’t we examine the systems of countries that spend less and get
better results? “I then point out that the system of local control that
we have is almost unique,” Tucker says. “One then has to defend a
practice that is uncharacteristic of the countries with the best
performance. 
“It’s an industrial-benchmarking argument,” he adds. 
Horace Mann wouldn’t have used this jargon, but his thinking was
much the same. In his time, the challenge was to embrace a bigger role
for the state; today, the challenge is to embrace a bigger role for the
federal government in standards, funding, and other arenas. 
Okay? Um, wait a second ... how did we get from problems of local control to national standards? Especially when the author himself acknowledged that Horace Mann was interested in a bigger role for the state? Just because Finland has a centralized control system over education does not mean the U.S. should. New York is very different from New Mexico. Probably more different than Northern Finland is to Southern Finland. Sure, you can cite OECD countries for examples of national control working ... but the U.S. is a much larger country than many of these places. The U.S. has 28x the landmass of Finland (list of country landmass). You know who has a similar landmass to Finland? New Mexico (list of state landmass). Maybe New Mexico would be a good place to locate the major authority over schools in New Mexico? But, what makes it harder for New Mexico to serve that role is a decentralization of power both above and below them. They are getting mandates like NCLB from above and board decisions to ban books from below. It makes it sort of difficult for New Mexico, even if it wanted or had the capacity to, to function in a role similar to that of Finland. 
Let's just not throw the baby out with the bathwater here. Are there problems with local control? Yes. Does that mean we need national standards? No. Each of problem 1-4 listed above (if they are problems) can be equally if not better solved at the state level. When you are dealing with a landmass as large as the U.S. and a diversity in population and community desires as diverse as there is in the U.S. (compare Oregon and Idaho, for instance, and those states are neighbors), a centralized set of national standards can not be responsive to local needs. Alternatively, there is some truth to the point that local control cannot be responsive to issues of equity and research. Perhaps there is a happy medium somewhere in between local control and national standards ... oh yeah, that's right, there is ... the states. Perhaps that is why Horace Mann proposed a bigger role for states in the first place.       
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The 9th Circuit Rehearing Redding v. Stafford (13 Year Old Strip Search Case): Congrats Savana 
Thursday, January 31, 2008 at 11:47PM | Justin Bathon 
I was sort of happy to see Mark Walsh's scoop at the School Law Blog that the 9th Circuit has decided to rehear the Redding v. Stafford decision en banc (as a full court - or at least more - instead of just 3 judges, essentially setting aside the 3 judge's decision). The Edjurist sort of has a personal interest in this case. I disagreed with the 3 judge panel's decision initially when they ruled that strip searching the 13 year old Redding was constitutional (read the facts here). Later, Sarah Redding herself (the student that was searched) posted a comment on the blog post thanking me and directed us to her compelling editorial in the Eastern Arizona Courier. 
At the time I had this to say about the case:
How can a strip search of a 13 year old be considered reasonable in
scope when searching for Ibuprofen? Sure, having and passing out
prescription drugs is wrong and the search of the backpack was fine.
But was it necessary to strip search her? How about searching her
locker first or calling her parent ... or calling the cops? Any of
these methods would have been more reasonable in scope and likely more
productive in obtaining any illegal drugs and/or reprimanding the
offending student. I personally feel this is clearly outside the bounds
of the Constitution and even further outside the bounds of common sense.

Well, congratulations Savana. It is not a win yet, but I think their decision to rehear the case bodes well for you. If nothing else, it shows the delicacy of this issue of strip searching young students. It should only be used, if at all, as a last resort and only in the most dire of circumstances (weapons, perhaps). Ibuprofen, the equivalent of 2 over the counter Advils, hardly qualifies as a dire circumstance to stretch the bounds of the Constitution this far. 
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Entries from January 1, 2008 - February 1, 2008

Kiss and Expel 
Wednesday, January 30, 2008 at 11:18PM | Justin Bathon 
My South Carolina readers will love this one. Two students were expelled for kissing (or allegedly perhaps more) on a school bus in Columbia, SC. We don't have all the facts so it is hard to form an opinion on this one, but if it was just kissing ... it does sound a bit severe for what appears to be otherwise stand-up students. 
Any readers in the district or around there care to share the latest rumors (and/or facts) floating around this one? 
UPDATE: According to the ABA Journal, the parents of the expelled students are going to challenge the school board's decision in Court. So, we should be hearing more from this case. 
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Bong Hits Sketch 
Wednesday, January 30, 2008 at 11:45AM | Justin Bathon 
Here is another video from AfterEd. I thought some of you educational law professors out there would be interested in this one. I think I may use it this semester when teaching about student expression rights to my pre-service teachers. Of course, ironically, because the video has references to drug use, I don't suggest showing this video in K-12 schools based on the ruling from this case. 
Here is the LooseLeaf Report (check it out there are some other ones that might interest you too) on Bong Hits for Jesus (Morse v. Frederick) and it gives a little analysis of the future of this Supreme Court. Fun Stuff.
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Ohio the Next to Ban Corporal Punishment? 
Tuesday, January 29, 2008 at 12:05PM | Justin Bathon 
A bill in the Ohio General Assembly would do just that. The bill has bi-partisan sponsors and may have a good shot at passage. If it is passed, it would make Ohio the 30th state to ban corporal punishment and would be the first new law on this issue since Pennsylvania banned it in 2005. As the map below shows (thanks to the Center for Effective Discipline), a clear majority of states are now on the side of making corporal punishment illegal in schools. Perhaps this bill will cause some other states (ahem, Indiana, Florida, Colorado I am talking to you) to also consider legislation banning corporal punishment. I can't tell you how appalled my pre-service teachers are here in Indiana when I tell them spanking children is legal in this state. The momentum of the 1980's for this prohibition has long since passed, but in the 20 subsequent years many of the older teachers that were fond of this practice have retired. For the current generation of teachers corporal punishment is an embarrassment to the teaching profession. It is time the legislation reflected the morals of the majority of teachers. 

Crossposted: At the Schoolhouse Gate
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Things You Didn't Know About the Pledge 
Monday, January 28, 2008 at 12:48PM | Justin Bathon 
Here is a short video showing you 10 things you didn't know about the Pledge of Allegiance. It has some cool facts in it and of course refers to Newdow. I also want to use this opportunity to point out AfterEd, which is a channel on education broadcast out of Teacher's College, Columbia University (anyone want to know why they are the top ranked school of ed in the U.S. - it's because they do innovative stuff like this). It is a great Web 2.0 idea and they also welcome user generated content. Kudos there to everyone working on this project and perhaps I will submit some legal content in the future (wouldn't it be cool to have a monthly educational law chat with leaders in the field and policymakers?). 
Anyway, enjoy this video on 10 things you didn't know about the Pledge. I certainly did:
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Testing for Steroids in High School Athletes 
Saturday, January 26, 2008 at 06:05PM | Justin Bathon 
Texas has finally decided to invest 6 million dollars into steroid testing for high school athletes. News of the testing policy has been circling since ...  Also, in the last month, the Illinois High School Association has voted to start testing student athletes for steroids.   Estimates put the number of high school athlete steroid users at 2 percent. 
The short
history of steroid testing in public schools has yielded little, if
anything. In the handful of local school districts that already test
for steroids, no positive test has been reported. The same is true for
limited state programs in Florida and New Jersey. 
"It's
like looking for a needle in a haystack," said Lloyd Johnston, a noted
researcher at the University of Michigan. "My guess is that the payoff
relative to the cost won't be high." 
Some critics also
question the state's policy decision to go after steroids when the use
of other illegal drugs, including marijuana, heroin and prescription
drugs, is far more common among teenagers. The state's steroid tests
will cost up to $140 each, compared with $15 for most other drug tests.
But state lawmakers who championed the drive to test up to
50,000 athletes over the next two years say catching users wasn't their
main goal. They hope the state's investment pays off as a powerful
deterrent. 
"The momentum is there," said state Sen. Kyle
Janek, R-Houston, Senate sponsor of the steroids bill that passed last
year. "With all the attention to the professional athletes and steroids
use, it's out there for everyone to see. It won't be tolerated." Continue Reading...
So, the point of the testing does not seem to be actually catching students, but rather sending a message. Seems to me to be a pretty expensive message. Steroids have been a hot, hot topic lately and it seems everyone wants to "send a message." For the second time, Congress has decided that it must investigate professional sports and steroids. Now, the Texas Legislature
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Evaluating Teachers by Test Scores 
Wednesday, January 23, 2008 at 03:23PM | Justin Bathon 
Its coming. Like it or not. 
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The Congo: The Saddest Story on the Planet that No One Knows About 
Tuesday, January 22, 2008 at 03:41PM | Justin Bathon 
It is not very often that I allow myself to get off topic on this blog, but I am going to make an exception today. 
5.4 million. 
5,400,000. That is the number of people that have died as a result of conflict in the Congo in the last decade. Averaged out, that is 45,000 people a month or roughly 1,500 people a day. One thousand, five hundred people a day...dead. Unnecessarily. 
"Congo's loss is equivalent to the entire population of Denmark or the
state of Colorado perishing within a decade," George Rupp, president of
the aid group, said in a statement.

Staggering. Staggering. If you have 11 min., take the time to watch this video about the plight of the Congo and why so many unnecessary deaths are occurring. 
I have a personal interest in the plight of the Congo. When I was younger I lived with Jose Kabeya, a Congolese Refugee, in Colorado (I would tell you his amazing story, but I can not put it on the Internet for fear of possible retribution against him). We became quick friends and I had the honor of being in his wedding. He and I (with most of the credit going to him) had the audacity to think we could do something about it. We were young and naive and bold ... and sat down over pizza one night and came up with a plan and a name, the Morning Star Center for Social Progress. Well, since that night in 2004, we have had over 30 students graduate from our technical school with certificates in information technology and computers (with another class on the way - we have actually already doubled our initial operations in this area), we have shipped medical supplies to local doctors with the help of Project Cure, and we have started construction on an elementary school and have formal approval from the government to begin offering classes in September of this year. We (well, mostly Jose) have also built two teams of members, one that runs the U.S. operations and one that runs operations in Kinshasa, DRC. Not everything has been roses and we are constantly operating on a shoe-sting budget (please donate or become a partner if you are interested), but we are trying and I think that counts for something. 
The plight of the Congo, and Africa generally, is largely overlooked, or worse, intentionally ignored. The U.S. is spending 5 billion per month on military activities in Iraq and Afganistan. That is roughly equal to the entire yearly Gross Domestic Product of the D.R. Congo (for comparison, our GDP is 13 trillion). In other words, a little could go a long way in the Congo. I have seen this personally. The total amount our organization has raised would be about enough to get you a moderately used car in the States. Yet, with that relatively small amount, we have managed to affect hundreds of lives in a positive way. The people there are hungry for change. Much of the construction on our elementary school has been volunteer work. We have volunteers working in our technical school as well. People there just want to see things improve. So, keep the Congo, and Africa in general, in your mind from time to time. If you can find little ways to help, I encourage you to do so. To help the Congo and Africa, it is going to take the efforts of ordinary people around the world. The problem is almost bigger than political leaders, which is perhaps why they don't touch it. It is going to take small efforts by everyone and effort number one is recognizing the severity of the problem. 
Okay, thanks for indulging me, back to regularly scheduled programming. 
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Tonight on Frontline: Growing Up Online 
Tuesday, January 22, 2008 at 01:00PM | Justin Bathon 
If you have time tonight, check out your local PBS station. Frontline is airing a special on Growing Up Online. It is going to deal with a lot of legal and technology issues that are challenging us these days and should be really interesting.
UPDATE: Here is a link to the entire program viewable online. 
Here is a preview:
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The Absence of Free Educational Law Resources Online 
Monday, January 21, 2008 at 12:37PM | Justin Bathon 
Spinning around the Educational Law Association e-mail listserv the past couple of days was a request by an educational professor for free resources she could use in an in-service professional development situation for teachers. She got several good responses, including this Alabama oriented educational law text, educational law blogs (thanks to Scott McLeod and CASTLE), the (members-only???) Educational Law Association Forum, links to non-educationally based legal resources, and a few other responses referring to textbooks (of the pay, non-online variety). 
First, there are several helpful non-educationally oriented sites out there, such as Findlaw, the Legal Information Institute, Oyez, and on and on. And some education policy organizations have done their best, such as the Education Commission of the States Issues Database and the National School Board's Association School Law Pages. The problem is, there really are no websites dedicated solely to educational law resources. The best attempt ever made was done by Sarah Redfield, and her Edlaw Online Library. While I think it was an admirable and effective effort, it is difficult for one person to do it all. At this library, Sarah provided many educational law cases, but there really was no search option so you need to know what you are looking for before you use it and the statutes, articles, and other resources section of the page still had a lot of holes. (Please comment with links if you know of other resources). 
In 2005-06, I did a quick study of educational law resource availability online and this is the report I wrote at that time. 
Opening Educational Law's Cloister Door: An Infrastructure Inquiry of Educationally Related Legal Sources on the Internet. Link (.pdf). See my rating scale for educational law related websites below (on page 56 of the report for a larger version):



Anyway, all of this of course begs the question ... why not? Why are there so few legal resources online related to schools and education? Given the extremely significant number of people having a relationship with education (6.2 million teachers, 76.6 million students ... on any given day over 1/4 of the U.S. population are in schools) it seems a serious omission. Sure, there are limited resources available, but there is no place that attempts to aggregate those resources. This is something we need to work on in the coming years and hopefully something that the Educational Law Association or different educational law organizations can take the lead in so that there is not just a bunch of individual, uncoordinated efforts. 
The worst part is that there are resources already available and much of the hard work is already being done. The problem is that we are just not thinking about making this already-existing work available in electronic, freely accessible ways. For instance, I write for the School Law Reporter which is a monthly benefit given to all dues paying members of the Education Law Association. The writers for the School Law Reporter are all educational law scholars that brief nearly all the educational law cases that are decided each month. At the end of the year, members are given a yearly index of all the cases that were briefed. What if that was in a freely accessible database that could be searched with outside links to the full text of the cases? Over time, the number of cases would build and there would a critical mass of educational law cases to drive usership. While the resource is currently seen as a benefit to encourage membership, imagine 1000 daily hits to the ELA homepage ... seems like that would encourage membership also (see this post about how ELA does not even show up on the first Google search page). Additionally, ELA could throw up an advertisement or two that could drive additional revenue which in turn could lower the cost of dues and again increase membership. 
Increasingly, these free legal resources are going to be important. A friend of mine this semester is teaching an educational law course to pre-service educational leaders entirely online. The students cannot use Lexis-Nexis Academic in this type of course structure and she too asked me where she can find educational law resources online that she can have her students use to write papers. Of course, I helped point her to the few resources that are available and she committed to using those if nothing else, but she was still undecided whether she could have students write the research paper given the lack of available legal resources. This is a common problem - as indicated above with the in-service teacher training. Even I train my students on Lexis Nexis, but I know full well that they will probably never have access to that resource in their careers and they will probably never use it again. We have to be proactive in our approach to providing educational law resources online. We need to put the important cases online and we need to keep that case database updated, either in a wiki format or through an association. We need to provide links and access to school law statutes and regulations. To legal commentary (what about an electronic, peer-reviewed journal?) and news (blogs are making progress here). All of us educational lawyers are working to improve education through our research, writing and teaching. But, if the vast, vast majority of educational practitioners and students cannot access this scholarship, just how useful is it? I am not against people making a buck and there will always be a significant role for Lexis and Westlaw and Law Journals and there is a certain audience of educational law scholars and practitioners that are always going to be willing to pay for services that the general population will not. But, we need to get some educational law information into the hands of the general public and the easiest and best way to do that is by building the educational law infrastructure online. 
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Legacy Admissions & the Constitution 
Friday, January 18, 2008 at 02:43PM | Justin Bathon 
For the past week, in my undergraduate educational law course, we have been talking about desegregation and affirmative action. As such, we have been discussing Grutter v. Bollinger and Parents Involved v. Seattle.  These cases both concerned admission decisions based on race, at the higher ed. and K-12 levels, respectively. In our discussions, we have talked a lot about admission policies and all the different factors that can be considered when admitting a student to a university. One of those admission factors my colleagues and I always point out is legacy admissions. All of the students are somewhat sour on legacy admissions, as am I, so I thought I would point out this New York Times article (also this ABA Journal) on legacy admissions and a new, unique way of considering their unconstitutionality under the Nobility Clause of the Constitution. 

LII: Constitution via kwout
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A Question I Get All the Time: The New York "Supreme Court" 
Friday, January 18, 2008 at 10:26AM | Justin Bathon 
A question that always seems to come up is why are the New York lower courts called the "Supreme Court." This always confuses my students and when I was covering the NY State Courts for the School Law Reporter ... occasionally confused me. Well, Orin Kerr at the Volokh Conspiracy has the answer. Or at least his version of the answer as the comments also have a good deal of theories. Nevertheless, while I know it is a nice historical quirk, I would be fine if they changed their language to comport with the rest of the United States as I answer this question at least once a semester. 
2 Comments | Share Article | Print Article | Email Article 
in Miscellaneous 

Thursday
17Jan
Drunk Photos and Facebook 
Thursday, January 17, 2008 at 10:07AM | Justin Bathon 
Well, Facebook just continues to generate educational law news ... or in this case buzz. Andrew Paulson over at Board Buzz has an interesting account of students being disciplined and questions over photos of them on Facebook which showed them partying with alcohol. The incident even generated a walkout by some students at the school.
Andrew's questions in the BoardBuzz post are interesting, however, and worth an examination. Here is the quote:
"Is it the job of the administration to look at Facebook regularly and
be the Internet police for the students in their school? ... Or is it a matter of free speech since the photos were taken off
school property and parents should be aware of what their children are
posting on Facebook and they should handle discipling their children for underage drinking?"

First, the easy question ... free speech. Likely, in these cases of photos being posted on Facebook or other social networking sites, there will not be a First Amendment issue because the speech does not amount to an expression that has meaning (See, Jarman v. Williams, 753 F.2d 76 (1985)). Now, that is not to say that all Facebook posts do not amount to expression, certainly some can, but they must convey a clear meaning that is likely to be understood by a third party and it is hard to see how drunk photos do that. [image: http://images.quickblogcast.com/6502-6338/facebook_image.gif]
Now, the harder question ... should school authorities consider it part of their job to search Facebook? First, the law considers Facebook (and the Internet in general) to be a public space (even if student's hold to the misconception that it is private) so the old rules of reasonable, individualized suspicion probably don't apply in a legal sense. So, can school authorities legally search Facebook? ... sure. Okay, with that out of the way, we can consider the "should" question. Should school administrators randomly be searching Facebook on their students? Here is the advice I have been giving when asked this question. Even though the traditional rules of reasonable, individualized suspicion probably don't apply to Internet and Facebook searches ... pretend that they do. What I absolutely don't want is a principal spending 4 hours a day randomly searching the net. While I promise that if they search in this manner they will find things to punish students for, they have far more important things to do like improving curriculum and evaluating teachers. But, if there is an individualized suspicion of a student that is reasonable, why not take 5 min. and see if that student has a Facebook page and run a few Google searches? If you find what you are looking for, go ahead and proceed with disciplinary action. If you find some other transgression in the process that you were not looking for, such as pictures of students drinking, well ... use your discretion - there is no rule saying you have to punish everything you see. The law gives principals discretion because we want them to use it. There are lots of bad things and lots of good things happening on the net, just as in classrooms. After a couple hundred years of education in this country we have determined that a reasonable, individualized suspicion standard is a good standard for searching in classrooms, so I don't see why it should be any different for the Internet. The Internet is becoming part of our schools, whether we like it or not. We can't just try to block everything all the time because students will always find ways around the boundaries we erect (again, this is no different than classrooms). We need to be honest with students and establish clear precedents regarding the school administration's relationship with the Web. I think a good standard that both school authorities and students can live with is a reasonable, individualized suspicion standard. Students should know the Internet and Facebook are not private places immune to searching by school authorities, but students should also know that school authorities are not "out to get them" and that they will only be searching the Net for information on their students if there is a reason to do so.      
Also see Mike Tully's recent entry at the Gate about the settlement of a facebook dispute in Ohio after the school overreacted and didn't use their discretion wisely. 
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Now here is a good idea: WiFi on Busses 
Monday, January 14, 2008 at 11:03PM | Justin Bathon 
Check out this cool idea ... WiFi on school busses. And not just WiFi, but also courses complete with online tests. Now, I know there is a lot that could go wrong with this just like with anything else, but I can't tell you how happy I would have been surfing the web or doing courses while on the bus (I was the first to be picked up and usually had a 60 min. bus ride). Nice idea and hopefully coming soon to a bus near you. 
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Politics and Teachers' Unions 
Monday, January 14, 2008 at 02:45PM | Justin Bathon 
The Nevada NEA is suing to block some caucus sites inside casinos and some speculate it is on behalf of the Sen. Hillary Clinton campaign for president. This lawsuit is aimed at stopping many in the gaming industry from voting in midday elections outside their home districts and comes on the heels of the Culinary Workers Union (Nevada's most powerful) endorsing Sen. Barack Obama for President. 
I note this because just a couple of days ago the Salt Lake Tribune reported that the Utah Council of Educators
(Utah's non-union teacher association) is growing in strength. While the Utah Council of Educators has begun to engage in some lobbying efforts, I wonder if the type of activities some unions are engaging in, such as the Nevada NEA lawsuit, are not beginning to drive some teachers to seek alternatives to traditional unions. The Utah association probably gained members
during Utah's well publicized voucher fight where the Utah Education Association took a leading role in derailing legislative efforts
to install a voucher system. While according to their website the UEA
has 19,000 members and the UCE only has a few hundred, it is still an
interesting development that is not unique to Utah. According to the
Salk Lake Tribune article:
Utah is now one of more
than 20 states with such a nonunion education association. Though the
Utah council only has several hundred members, nationwide more than
300,000 teachers, school support staff and administrators are members
of such nonunion groups, said Heather Reams, associate director of the
Association of American Educators, which partners with many of the
groups, including the one in Utah.


In several states, including Georgia, Texas and Missouri, the
memberships of these nonunion groups, which often include all school
workers, have actually eclipsed memberships of those states' teachers
unions affiliated with the NEA.
While these independent, non-union teacher organizations are nothing new and have existed in many states for years, one has to wonder whether the NEA and its affiliates' interjection into these political fights is harming membership. I am especially concerned with this Nevada lawsuit. The union is not only backing a candidate, which it has every right to do, it is also now doing the candidate's dirty work. I am not quite sure that is what the dues paying members had in mind when they ponied up their $600+ for their union dues. 
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Pledge of Allegiance - State Requirements 
Friday, January 11, 2008 at 05:08PM | Justin Bathon 
I was asked the other day about the different state requirements to say the Pledge of Allegiance across the United States. This First Amendment Center article has the status of different states as of mid-2006 and it is the best advice I can pass along at the moment. If someone has something newer, please let me know. 
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Utah Council of Educators - Pseudo-Union? 
Wednesday, January 9, 2008 at 01:58PM | Justin Bathon 
An interesting group of teachers have formed in Utah, as the Salt Lake Tribune reports today. The Utah Council of Educators does not engage in collective bargaining, but is funded by member dues, making it more of a professional organization than a union. However, this association does engage in lobbying efforts and does provide educator liability insurance. The association probably gained members during Utah's well publicized voucher fight where the Utah Education Association took a leading role in derailing legislative efforts to install a voucher system. While according to their website the UEA has 19,000 members and the UCE only has a few hundred, it is still an interesting development that is not unique to Utah. According to the Salk Lake Tribune article:
   Utah is now one of more
than 20 states with such a nonunion education association. Though the
Utah council only has several hundred members, nationwide more than
300,000 teachers, school support staff and administrators are members
of such nonunion groups, said Heather Reams, associate director of the
Association of American Educators, which partners with many of the
groups, including the one in Utah.

    In several states, including Georgia, Texas and Missouri, the
memberships of these nonunion groups, which often include all school
workers, have actually eclipsed memberships of those states' teachers
unions affiliated with the NEA.
To a Midwesterner, where unions are still relatively strong, this movement to professional associations in lieu of teacher's unions is striking. It would make for a great legal-oriented dissertation to find out more about the structure and purpose of these relatively new groups. 
Here are some links to some other non-union teacher groups:
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New Pro-Evolution Report 
Tuesday, January 8, 2008 at 04:40PM | Justin Bathon 
Making news the past couple of days is a new report out from the National Academy of Sciences. The report questions creationism's continuing presence in discussions of science curriculum. It has some pretty strong things to say about creationism and intelligent design (including below) and no doubt will be used by advocates on both sides for many years to come. This issue just gets more interesting all the time. 
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Happy Birthday NCLB! Your Present? A Big Legal Loss in Pontiac v. Spellings 
Monday, January 7, 2008 at 07:50PM | Justin Bathon 
Well, tomorrow is the birthday of NCLB. It is officially 6 years old and lots of folks have a something to say about it, as BoardBuzz notes (also, Alexander Russo, Cato).   President Bush, for his part, went to a Chicago elementary school to celebrate and there he issued a fact sheet touting NLCB's achievements and reiterating his proposals for reauthorization (audio of an NPR summary of potential changes). Sen. Kennedy also had something to say.
Well, almost as if it was fate, today there is word that the Pontiac v. Spellings lawsuit is back on after the Sixth Circuit court of appeals reversed a district court ruling finding for the Department of Education. The case concerns the "unfunded mandate" provision of NCLB which states, “[n]othing in this Act shall be construed to . . . mandate a State or any subdivision thereof to spend any funds or incur any costs not paid for under this Act,” 20 U.S.C. § 7907(a). The eight school districts and National and State Educational Associations contend that this provision does not require compliance with NCLB if doing so would force the school to spend additional local or state dollars. Alternatively, the U.S. Department of Education argues that the Spending Clause of the U.S. Constitution requires schools to follow all of the law, regardless of complete federal dollars. It is no secret that Congress has not allocated all the dollars that were authorized for the law. Over the course of five years, the difference between the actual expenditure and the authorization has totaled over 30 billion dollars. Schools have had to cover the difference between what the law costs to implement and what the Federal government appropriates with state and local dollars. This difference is the central issue in this case and the schools sought a declaratory judgment stating that they need not use state and local dollars for this supplemental purpose and that other federal funding cannot be withheld for failures to implement where Federal dollars are insufficient. The District Court denied the request. 
On appeal in the Sixth Circuit, the court used the recent special education case, Arlington v. Murphy, to illustrate that the central question was whether a reasonable state official would have believed that their obligation under the Act included following the all the provisions, even when the money was insufficient. The court said:
a state official would not clearly understand that obligation to exist. To the contrary, based on this text, a state official could plausibly contend that she understood exactly the opposite—that her State need not comply with NCLB requirements for which federal funding falls short.

The District Court concluded that this provision only meant to stop rogue federal officials from enacting new provisions, but the Appeals Court disagreed. After reviewing the legislative history of the law and interpreting the plain meaning of the statute, the court concluded: 
a state official deciding to participate in NCLB could reasonably read § 7907(a) to mean that her State need not comply with requirements that are “not paid for under the Act” through federal funds. Thus, Congress has not “spoke[n] so clearly that we can fairly say that the State[s] could make an informed choice” to participate in the Act with the knowledge that they would have to comply with the Act’s requirements regardless of federal funding. Of course, if that ultimately is what Congress intended, the ball is properly left in its court to make that clear.

While this is only the opinion of the Sixth Circuit and clearly does not put an end to NCLB (remember if there are federal dollars to cover the laws provisions, they must be implemented), this is a major victory for states and schools that are struggling to pay for the implementation of NCLB out of their own pockets. 
[Crossposted At the Schoolhouse Gate]
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Texting Students: Not so Bad 
Monday, January 7, 2008 at 07:34PM | Justin Bathon 
Proof that texting in schools is not all bad: College and university officials are now utilizing text messages to relay various messages to students, including [image: http://images.quickblogcast.com/6502-6338/text_message.jpg]information about hazards on campus and snow days. This after using the texting system to alert students of school violence dangers in the wake of the Virginia Tech shootings. School officials have spent years trying to get the students to stop texting, but now it seems universities may be encouraging it. Just the latest example of schools using new technology to their advantage after thinking it was the end of the world (remember "the students can text each other exam answers scare?"). Next, I suppose schools will start instant messaging their students. 
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Online Degrees: Fair or Phony 
Wednesday, January 2, 2008 at 11:44AM | Justin Bathon 
A question I seemed to get asked a lot concerns the validity of online degrees. My standard response is that it depends on the program. Then, invariably, I will get asked whether "X" University is an acceptable online university degree program. Of course, I am never familiar with the program they ask me about so I usually just respond that they need to know whether it is accredited and they need to know their alternative options. 
Here is a link to an MSNBC report on the validity of Online Degrees. Basically, I agree with the report and if you are also a person that gets asked this question a lot, perhaps you can refer them to it. 
Here is one of my personal stories on the issue and the one I tell people when I am asked about this. My sister who works in DC as a nurse (and works odd hours), was looking for a way to get a Masters in nursing within her odd schedule. She asked me what I thought about several of the online options she identified. I told her that some of them might be acceptable, but I also asked whether she had examined what the traditional universities were offering within her area. She had checked some (GMU, Maryland, etc.) but not all. I told her that first we needed to check with them because I consider a traditional university still the best option for a college degree if it is possible (there are elements of scholarship and expertise sometimes not found in newer programs). After some looking, we identified that George Washington University had started an online program which offered several degrees in Nursing and required only a minimal on campus commitment (an occasional weekend and a week during the summer). My sister has related the findings that the coursework has been rigorous and demanding, but that overall she has been very pleased with the experience and feels very comfortable with her degree from a respected university.  
People just need to be aware of their options before signing up for any program (including traditional programs). While this may take some additional time and effort, usually there will be a program that both meets a student's time needs but also offers accreditation and a respected name.
EDIT: Also, if you have a ton of time on your hands, you can take classes at some of the nation's best schools ... for free. Is it too soon to start my 1 year old on courses in MIT's engineering program? 
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